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SYNOPSES OF 1997 ETHICS OPINIONS

PERSONAL OR PRIVATE INTERESTS

Moving from the Private Sector to State Employment

Anindividud worked for afirmwhich contracted with the State. The firm, whichshe and another
individud owned, previoudy bid onand was awarded aStatecontract. She subsequently sought afull-time
positionwiththe agency with which her firm had she had contracted. The agency asked if it would violate
the Code of Conduct to hire her as afull-time State employee. If it hired her, the agency would exercise
its right not to renew the contract.

State employees may not review or dispose of matters in which they have apersond or private interest
whichtendsto impar independence of judgment. 29 Ddl. C. §5805(a). As a State employee, she would
not make decisons regarding any contracts which her former firm may have with the State in the future.
Regarding the exiding contract, it was for one year, subject to renewa and it would not be renewed,
meaning that she would have no opportunity to make a decison on that contract.

Asa State employee, she would not be involved in any decisons on whether the firm would receive future
agency contracts. In fact, it was understood that her partner would not seek contracts with the agency.
Therefore, she would have no occasion to review or dispose of such matters.

The Commission noted that it has no authority to decide the extent of the partnership arrangement;
however, if her partner decided to seek a contract with the agency, it could come to the Commission for

any guidance that may apply.

State employees, officers and honorary officids may not represent or assist a private enterprise on matters
before the agency employsthem. 29 Ddl. C. § 5805(b). She will not have any connectionwiththe former
firm except as adebtor. Shewill not perform any functions or have any authority to engage in or make
decisons for the firm concerning the seeking of contracts with the State or participate in such things as
voting onwhether the company will pursue contracts with her agency and would not engage insuchmatters
as helping the firm prepare responses to requests for proposas (RFPs) issued by the agency.

Asshe would not: (1) review or dispose of mattersrelated to the firm; (2) haveardaionship withthefirm
except as a debtor; and (3) would not represent or assst the firm on meatters before the agency, the
Commisson found no conflict.

As shewould beanew employee, the Commisson cautioned her about Code prohibitions againgt improper
disclosure or use of confidentia information for personal gain or benefit. 29 Dd. C. § 5806(f) and (g).
If, for example, she had access to such information as competitor’ s bidson State contracts, to the extent



that information is protected, even if she is not the decison-maker on the contracts, she would be
prohibited fromimproperly usngor disclosngsuchinformationto her former firm. (Commission Op. No.
97-21).

Hiring an Agency Contractor for Personal Work

Anelected State officer asked if it would violate the Code of Conduct to hireafirmwhichcontracts
with his State office to perform functions for a business in which he invested.

The Code prohibits State employees, officers, and honorary officasfromreviewingor disposing of matters
inwhichthey have apersona or private interest whichtendsto impair their independence of judgment. 29
Del. C. §5805(a)(1). It dso prohibitsthem from engaging in conduct that would raise suspicion among
the pubic thet the individud is acting in violation of the public trust and which would not reflect favorably
upon the integrity of the State government. 29 Del. C. § 5806(a).

Ashead of the agency, he wasrequired to review and decide whichcompanieswould contract to perform
State work which was the same type of work he wanted the firmto do for his private business. Because
of the nature of his State duties, redigticaly he could not accomplish a complete delegation of his duties
because the staff would till come to him for final decisons, which is only appropriate because he, not his
daff, was e ected to make those decisions. Moreover, he dearly had a continuing oversight responsibility.
Thus, ddegating his responsbility would be merely form over substance.

Asdde from the redity that he would be reviewing and disposing of the matters, even if he ddegated the
respongbility to a deputy, it might raise suspicion among the public that a deputy would il act at the
officid’ sdirection. Thus, the public could suspect that the firmwould receive preferentid treatment when
it seeks to renew its present contracts or seeks new contracts with the State office. This took on added
ggnificance because his employment of that firmwould be an on-going, long-term arrangement, just asits
dedlings with the State will be on-going.

Hecould ill hire firmsfor his persond needs which did not contract withthe State, and the businesswas
in another State S0 firms in that State could be considered by him. Thus, it did not appear that there was
an undue hardship sufficient for the Commission to grant awaiver.(Commission Op. No. 97-26).

Close Relative Contracting with State Agency

A State officer asked the Commissionif the Code of Conduct would beviolated if his father were
selected as a contractor by his agency.

The Code of Conduct prohibits State officers from reviewing or digposing of matters in which they have
apersona or private interest which tends to impair their independence of judgment in performing duties



withrespect to that matter. 29 Ddl. C. §5805(a)(1). By operation of law, a person has aninterest which
tends to impair judgment with respect to any matter when: (a) any action or inaction on the matter would
result in afinancid benefit or detriment to accrue to acloserddive to agreater extent than such benefit or
detriment would accrue to otherswho are members of the same class or group of persons, or (b) the close
relative hasafinancid interest in a private enterprise or interest which would be affected by any action or
inactiononamatter to alesser or greater extent thanlikeenterprises. 29 Dd. C. § 5805(a)(2)(a) and (b).

He did not review or dispose of the contract whichwas awarded to hisfather’ sfirm, and normally did not
review or digpose of suchcontracts. The contract was publicly noticed and bid, therefore, giving any class
or group of persons the opportunity to bid. Further, al bidderswhichresponded to the public noticewere
reviewed by a“short list” team. He did not select the teamn; did not review its decisons; or decide which
firmswereto be short listed. Once the bidders were short listed, another teamwas selected to decide the
winning bidder. Jugt as with the short ligt team, he did not play any part in selecting the team, reviewing
bids, or disposing of any decisionregarding the find sdection in terms of interviewing candidates engaged
in contract negotiations, or make any decisions rdating thereto. In short, he removed himsdlf completely
fromthe process. Additiondly, both teams conssted of merit employeeswho werenot supervised by him,
nor werethar performance evduations signed by hm. Thefind contract was signed by an individua who
did report to him; however, that individud’ ssgning of the final contract did not deviate from the sdection
team’ s recommendation.

Whenthe contract was publicly noticed the advertisement said the contract was subject torenewd. If the
contract isrenewed, he will not participate in any aspect of the contract decison. (Commission Op. No.
97-35).

Promotion of Relative

An agency wanted to promote an individua but asked if the action complied with the Code of
Conduct because the father of the individua being considered for promotion was in the same section and
was a manager.

The Code of Conduct prohibits State employees from reviewing or disposng of matters if the individua
has an interest which tends to impair independence of judgment in performing officid duties with respect
to that matter. 29 Dd. C. § 5805(a)(1). Asameatter of law, an individud has an interest that tends to
impair independent judgment if action or inaction would result in afinancid benefit or detriment to accrue
to a close relative to a greater extent than such benefit or detriment would accrue to others who are
members of the same class or group of persons. 29 Ddl. C. 8 5805(a)(2)(a).

Here, the agency publidy announced the job; the father was not on the team which reviewed the
goplications from the ten candidates and recommended the son for promotion; team members were not
persons whom the father supervises; and the team member who evaluated the specific technica skill
required was a supervisor from a completely separate agency, who supervised persons withthe technica
skill. Thus, the father did not review or digpose of the promotion decision concerning his son.
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Moreover, the father and son will work different shifts, and the son will report to an individua who does
not report to the father, to insure that the father will not review or dispose of matters pertaining to
supervisng or evauaing his son.

Under these circumstances, the Commisson found no violation of the prohibition againg reviewing or
disposing of matters where aclose rdaive may benefit. Moreover, the Commission noted that the agency
had worked to reduce any appearance of impropriety by publicly noticing the podtion; by having a
representative from another agency evauate the candidates technica qudifications, and placing the two
reaives on different shifts. (Commission Op. No. 97-36).

Contracting for Part-Time Job with Agency by Which Employed

A State employee asked if it would violate the Code if she privately contracted to provide
adminidrative assstance to the section where she worked full-time as an administrative assstant.

State employees may not represent or assist a private enterprise on matters before the State agency which
employs them. 29 Ddl. C. 8§ 5805(b). The Commission hasruled that private contracts with the State
conditute a“ private enterprise.” Commission Op. No. 94-10 (See, 1991 - 1995 Synopses of Opinions,
p. 25). Accordingly, it would not be appropriate for her to privately contract with the section which
employed her. (Commission Op. No. 97-19).

Waiver Request to Contract with the Agency by Which Employed

A State employee asked if it violated the Code for him to privatey contract with his agency to
perform certain work. He said that if the Commission found a violation, he would like for awaiver to be
granted.

A State employee may not represent or assist a private enterprise with respect to any matter before the
State agency which employshim. 29 Ddl. C. § 5805(b). Because he was representing his own company
asa private contractor on businesstransactions withthe agency whichemployed him, such activity would
violate the provison.

Also, State employees dhdl not accept outsde employment or any compensation if it may result in: (1)
impaired independence of judgment in performing officid duties; (2) preferentia trestment to any person;
(3) government decisions outsde officid channels; or (4) any adverse effect on the public's confidence in
the integrity of the State government. 29 Ddl. C. § 5806(b).

His primary contract work for the agency was not part of his officid duties. Whilethework might not result
in impaired judgment, preferentid trestment, or government decisons outside officia channels, the real
concernwasthe adverse effect onthe public’ s confidence inthe integrity of the State government. Because



representing or assging a private enterpriseis pecificaly prohibited before the agency whichemploysthe
individud, it could appear that his company would receive preferentid trestment if selected as the
contractor.

Regarding the waiver request, waiversmay be granted if the literd applicationof the statute does not serve
the public purpose or thereis an undue hardship onthe employee or agency. 29 Ddl. C. 85807(a). There
was no indication of a specific hardship on the State employee. However, he said there were instances
where other vendors would not set up acharge account withthe State which prevented getting parts, and
that getting other contractors was sometimes difficult because the jobsaretoo smdl. Totheextent hewas
saying there was an undue hardship onthe agency, the Commissionbelieved it would be more appropriate
for the agency to address the difficulties it may have ingetting contractors. 1t suggested he might have his
agency submit informationrdativeto ahardship if he wanted the Commissionto reconsider if it should grant
awalver. (Commission Op. No. 97-13).

Chair of State Commission Seeks Full-Time Position

An appointeeto a State Commissionintended to apply for afull-time positionwitha State agency.
By law, the Commission, which he chaired, had to approve dl personne actions by the agency, induding
the hiring of full-time employees.

@ The Chairman’s Conflict

A conflict arisesfor the Chairman because as an Honorary State Officid he may not review or
dispose of mattersinwhichhe hasapersonal or private interest that tends to impair independent judgment
in parforming officid duties. 29 Ddl. C. § 5805(a)(1). Asamatter of law, anindividud’ sjudgment tends
to be impaired if action or inaction would result in a financid benfit to that individud to a greater extent
than it would to others who are members of the same class or group of persons. 29 Dd. C. §
5805(a)(2)(a). Because the name of the recommended candidate must be submitted for gpprova to the
Commission of which he is Chair, it appears clear that he should not participate in selecting the
recommended candidate. While the Chair could recuse himsdf from participating, the Commission found
that if he continued as Chair while aso being considered for a full-time posgtion, it Sill raised issues of
appearances of impropriety that could not be overcome by mere recusd, for reasons addressed below.

(b) The Commisson Members Conflict

Stateempl oyees, officersand honorary officdas must endeavor to pursue a course of conduct which
will not raise suspicion among the public that they are engaginginacts in violation of their public trust, and
which will reflect unfavorably upon the State and its government. 29 Ddl. C. § 5805(a). The other
Commisson members, like the Chair, are redtricted from reviewing or disposing of mattersin which they
have a persond or private interest that tendsto impar independence of judgment. 29 Dédl. C. 8§ 5805(a).
In essence, the public trust they are charged with when making any decison, including hiring decisons, is
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that the decison befairly reached. In the context of hiring, the decisonmust be based on merit. Because
the Commissonmembers must approve the candidate selected by the hiring officid if that candidateisalso
the Chair, it could, at aminimum, rai se suspicionamongthe public that the Commissonmembers approval
was based on their rdationship with or influence by the Chair.

(© TheHiring Official’s Conflict

By law, the Commission gppoints the individual who makes the hiring decison. It setshissdary
and gpproves his budget. Also, he must haveits " consent and gpprova” whenhe hiresemployees. Thus,
if the Chair retained his Commisson postion, it would meanthat the hiring officid must select acandidate
fromalig of candidates which included a person who has substantia authority over im. If he selected the
Chair over other candidates, there may be a suspicion raised that his sdection was based on something
other thanthe merits Thus, it raisesthe same ethical issues for imasit does for the Commissonmembers.
Condderationwas givento bringing in pandigs from outsde the Stateto avoid the conflict. However, the
datute required the hiring officid to gppoint dl authorized personnel pursuant to the Merit System rules
and regulations. Thus, he would gtill have to participate in the interviewing process.

d) Waiver Consderations

A waver may be granted if “the literal application of such prohibition in a particular case is not
necessary to achieve the public purpose or would result in an undue hardship on any employee, officer,
officid or sate agency.” 29 Ddl. C. § 5807(a).

@ Public Purpose

The purpose of the Code of Conduct istoinsurethat the conduct of government
officersand employees holdsthe respect and confidence of the people. 29 Ddl. C. §5802(1). Thus, such
persons mugt “avoid conduct whichviolates their public trust or crestes a judtifiable impressonamong the
public that such trust isbeing violated.” 1d. Among the public trust concerns expressed in the Code of
Conduct are that government employeesmake decisions based on the merits, not on personal relaionships
and that public office not be used to secure unwarranted privileges, persond gain or benefit. See, 29 Ddl.
C. §5805(a) and 29 Ddl. C. § 5806 (€). Here, there could be ajudtifiable impresson among the public
that if the Char continues to hold that position while being consdered for full time employment that: (1)
a decision to nominate him by the gppointing officid could be the result of the authority that the Chair
exercises over him; (2) adecisonby hisfellow Commissonersto gpprove his selectioncould be the reult
of their collegid association; (3) he would receive preferentia treatment over other candidates because of
his relationship with both the gppointing officid and his fellowv Commissoners, and (4) he used his
gppointed public office to secure a persona gain or benefit by parlaying the gppointment to public office
into a full-time postion. Moreover, he would be doing so without risking loss of the gppointed postion.
Thus, if he isnot selected for the full-time position, he kegpsthe prestige and authority of the gppointment,
where he would il exercise authority over the gppointing officid’ s budget, hiring recommendations, etc.
This places the appointing officdd and the Commisson members on the horns of a dilemma because,
regardless of how qudified the Chair is for the pogtion, the public may well question whether the trust in
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unbiased and unduly influenced decision making was violated. 1n these circumstances, the Commission
concluded that the litera gpplication of the prohibition was necessary to achieve the public purpose.

2 Undue Hardship

In congdering whether an undue hardship should be granted, the Commission examined
the other purpose of the Code of Conduct whichis*“that dl dtizens should be encouraged to assume public
office and employment, and that therefore, the activities of officers and employees of the State should not
be unduly circumscribed.” 29 Ddl. C. 8 5802(3). Here, the gppointing officid sad that if a conflict existed
because the Chair wanted to retain the appointed position, the agency would Hill have qudified candidates
for the pogition. Thus, it does not appear that the agency would suffer anundue hardship by disqudifying
the Chair for the postion.

On the other hand, would such action result in a hardship on the Chair?

He did not wish to risk surrendering an gppointment on a prestigious body, and then find that he was not
selected for the full-time postion. The Code of Conduct requires that the hardship be “undue,” which
means “more than required” or is “excessve” See, Merriam Webster's Collegiate Dictionary, p.
1290(10th ed. 1992); Black's Law Dictionary, p. 1370 (5th ed. 1989). That is not the case in these
circumgtances. Indeed, contemporaneous service on a State Commission should not be perceived as a
requirement for gpplying for asdaried job with the State. To hold otherwise would givelittle credenceto
the provisionwhichmandatesthat conduct should be avoided “whichcreates a judifiableimpress onamong
the public that such trust isbeing violated.” 29 Ddl. C. § 5802(1).

Here, thejudtifiableimpress onamong the public would be that by retaining the appointment, the Chair used
his appointed office to gain a persond benefit (a full-time position); he would receive preferentia
congderation from the gppointing officia who must have his budget, personnd decisons, €etc., goproved
by the Chair; and he would receive preferential consideration from the Commission memberswho serve
withhim. Not only would it creste ajudtifiableimpresson that hewasviolating the public trugt, but it would
force the Commission members and the hiring officid into a position where their integrity could judtifiably
be cdled into question. Thus, in balancing between the need to avoid even the perception of impropriety
againg the need to attract qudified people to public employment, the balance must beweighed, under these
facts, infavor of serving the public purpose of avoiding the appearance of impropriety, especidly as there
is evidence that the State would not lack qudified candidates.

If the Chair, who was not present at thehearing, or the agency believed there were factorsthis Commisson
did not consder which would support a waiver, a hearing to reconsider the matter could be requested.
(Commission Op. No. 97-34).

ACCEPTING ANYTHING OF MONETARY VALUE




Concurrent Employment
Professional Servicesto Clients Regulated by the Employing Agency

A State employee had aprofessiona degreeand opened a consulting business as part of hisoutside
activities. Primarily, his clients were from out of state, but three were Delaware dlients.

The Code of Conduct prohibits outside employment if it may result in: (1) impaired judgment in performing
officid duties, (2) preferential treestment to any person; (3) officid decisons outsde officid channels; or (4)
any adverse effect on the public’ s confidence in State government. 29 Del. C. 8§ 5806(b).

Regarding his Delaware clients, these companies must comply withthe lawswhich he enforced in his State
postion.  InhisStatejob, he had not investigated or taken any action against these companies. However,
because these companieswere subject to actionby his Dividon, it was concluded there may be anadverse
effect on the public's confidence in State government if he provided services to these Delaware clients.
This is because if an employee from his office investigated these companies, they would review the
documents he prepared in his consultant capacity. Although he prepared the documents based solely on
what the company provided him, the State investigator from his Divison could find adiscrepancy between
the information which the company provided to him for the reports he prepared and the actua records on
which he based his reports.  Accordingly, he could find himsdf in an adversarid postion with his own
Dividon. This Commission previoudy held that where a State employee wanted to engage in outsde
employment that could result in his private employment cregting an adversarid postion with his agency, it
would reflect unfavorably onthe employee s position of holding the public trust and, therefore, violatethe
Code. Commission Op. No. 91-19; see also, 29 Ddl. C. § 5805(b) (State employees are restricted
fromrepresenting or assisting any privateenter prisewithrespect tomatter sbefore the Stateagency
by which the employee is associated by employment.) Accordingly, the Commissionfoundit would be
improper, under 29 Dd. C. 8 5805(b), for him to have Ddaware clients who were subject to laws
enforced by his Divison Additionaly, such activity may result in an adverse effect on the public's
confidence in State government in violation of 29 Ddl. C. § 5806(b).

Regarding clients from other states, as they were not subject to the Delaware laws enforced by him and
his Divison, and he was not performing work for them during officid duty hours, the Commisson found
no conflict in having those outsde dients. (Commission Op. No. 97-15).

Outsde Employment with Company which Contractswith Agency

A State employee hdd a professional degree and used that educationinbothher State employment
and with a private enterprise. The private enterprise contracted with her State agency.

The Code of Conduct prohibits State employees from representing or assging a private enterprise on
matters pending before the agency which employsthem. 29 Ddl. C. 8 5805(b)(1). Here, the individud
was not in any manner involved with the contracts which the private enterprise had with the State. Thus,
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ghe provided no input to the private enterprise, nor did she in any other manner represent or assist the
private enterprise before her agency.

The Code dso provides that outside employment may not result in: (1) impaired judgment in performing
officdd duties; (2) preferentid treatment to any person; (3) officid decisons outside officdd channds, or
(4) any adverse effect on the public’'s confidence in the integrity of the government. 29 Ddl. C. §
5806(b). Here, in performing her officid duties, she did not decide if the agency would contract with the
private entity, or if the existing contracts should be renewed. Moreover, in her State position, she did not
engage insuchmattersas evauaing her own performance on behdf of the private employer. Additiondly,
if the private enterprise needed assstance from her State agency, it would pursue suchassistance through
the proper channds, rather than having her make recommendations to the agency on its behdf asit may
gppear that it was receiving preferentid treatment. (Commission Op. No. 97-31).

Running for Elective Office

A State agency asked if aMerit employee, in afederdly funded position, may serve in an eected
office without a conflict with the federal grant or any State law. The State employee was contemplating
running for aloca government position.

As noted in previous opinions, no specific provison in the Code of Conduct prohibits running for dective
office. See, Commission Op. Nos. 92-2, 96-02, and 96-22. However, while running for dective office,
individuals should be aert to the provisons which restrict State employees, officers and officials from
engaging in conduct that would appear improper and from engaging inactivitiesin substantial conflict with
officid duties 1d.; See, 29 Dd. C. §5806(a) and (b). The Commission hasinterpreted those provisons
as precluding the individud from engaging in political activities or oliciting political contributions,
assessments or subscriptions during State work hours or while engaged in State business.  See,
Commission Op. Nos. 96-02 and 96-22.

Regarding any other State statutes that may gpply, the Commission has no authority to interpret such
provisons. However, the Commission referred the agency and the Merit employeeto 29 Del. C. § 5954.

See also, Att'y Gen. Op. No. 78-016(discussing application of Merit Rulesif running for elected
office). Also, the Delaware Code may have other provisons that may apply to the individua which the
Commission has no jurisdiction to interpret. For example, in other cases the Commission referred
individuds to the Police Officer’s Bill of Rights, etc., and advised the individud to check the Delaware
Code to seeif other provisons may affect thar decisonto runfor office. (Note: See, 29 Ddl . C. §5822
(providesthat those employed by the government and who also serve in an elected position shall
have their pay reduced on a prorated basisfor hoursor days missed during the normal workday
whileserving in an elected position which requires the employeeto misstimewhich isnormally
required of other employeesin the same or similar positions).

Regarding the fact that the individua may move to a federaly funded State postion, the Commisson is
aware of a Federa provison referred to as “ The Hatch Act,” governing political
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activitiesfor federd employees. See, “ Hatch Act,” c. 410, 53 Sat. 1147 (1939)(codified in scattered
sectionsof 5and 18 U.S.C.); Whether that provisionappliesto State employeeswho are paid by federa
funds would not be a matter within this Commisson’s jurisdiction.  See, Att'y Gen. Op. No. 78-
016(discussing application of Hatch Act to certain Stateemployees). Here, the agency had discussed
the Federa gtatute with the Federal agency which would fund the position.

As noted in other Commission decisions, specific facts must be presented before the Commission can
decideif holding eected office while a State employee creates a conflict. 29 Ddl. C. 8 5807(c). Here,
the individua had not yet been dected. Astherewere no specific facts on which to rule, the Commisson
advised the agency and the individua to be dert to the Code of Conduct provisons referred to above and
to provisons regtricting outsde employment. See, 29 Ddl. C. § 5806(b).

As the individud was running for an eected office in alocd government which had not adopted its own
Code of Conduct, he aso was aerted to the fact that the State Code of Conduct applies to him not only
in his State position, but aso would apply to him if elected as a loca government offidd. See, 68 Del.
Lawsc. 433 8§ 1 (State Code of Conduct applies to local government employeesand officialsunless
it adopts a code at least as stringent as the Sate Code).

If he were not dected, he would have no further concerns about an actua conflict between the €ected
position and the State position. (Commission Op. No. 97-06).

State Employee’ s Private Company Seeks Contract with State Agency

A State agency and a State employeejointly requested an advisory opinionon whether the agency
could contract with the State employee who worked for another State agency. Accordingly, the State
employee was not representing or assisting his private enterprise before the agency that employs him, as
such activity may be prohibited by 29 Ddl. C. § 5805(b)(1). Additiondly, the State employee was not
reviewing or digposing of the contract decison in which he has a persond interet, in his officia capecity,
which may be prohibited. See, 29 Ddl. C. § 5805(a).

The agency wanted to contract withthe State employee’ s private businesswhichprovides certain services
for the physicdly disabled. Theagency saidit expected to contract for lessthan $2,000, but it was possible
that a contract might be for more than $2,000. It gave the Commission a breakdown of its past and
anticipated contracts for these services. Thelist reflected the vendor selected; work site location; amount
of each contract; whether each contract needed public notice and bidding; the Fisca Year in which the
work was completed or needed to be completed; and a brief description of the type of work.

Whenthe State contracts witha State employee, the Code of Conduct requires“arm’ slengthnegotiations’
for contracts of lessthan$2,000. For contracts of more than $2,000, the Code requires public notice and
bidding. 29 Dd. C. § 5805(c).

Arm’s length transactions are those negotiated by unrelated parties, each acting in his or her own sdf-
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interest; the basis for afar market vaue determination. Black’sLaw Dictionary, p. 100 (5th ed. 1979).
Totest if thereis"arm’ slength” negotiation, it must be ascertained how muchthe agency would have spent
to contract witha disinterested third party inabargained-for transaction. See, e.g., Oberlyv. Kirby, Del.
Supr., 592 A.2d 445 (1991)(in finding arms' length negotiations, court noted that “ the most
economically meaningful way to judge fairnessisto compare the price paid with the price likely to
be available in alternative transactions’). Here, the agency followed the procurement law regarding
obtaining bids for such smdl contracts. For example, in the past, it has contacted three providersfor bids
and sometimes the State employee is the only contractor who responds. The agency is working with a
State Board and with a private Association of providers of such services to try to insure that contract
opportunities are provided to competitors, and to try to find alarger pool of providers.

Under these circumstances, and if the non-bid contract reflects the going rate for these services, the
requirements for arm'’s length negotiations have been met.

The agency said contracts of morethan $2,000 rarely occur and it could comply withthe Code of Conduct
public notice and bidding requirement if it decided to offer this particular State employee, or other State
employees, an opportunity to bid on such contracts. Thus, the public notice and bidding requirement of
29 Dd. C. § 5805(c) could be met.

The agency sad that occasondly Stuations arise where the physcdly disabled may require a more
immediate response to ther needs. In such ingances, there may not be enough time to wait for public
notice and bidding. However, no specific facts were pending before the Commission regarding such
gtuations, so the Commission did not rule on whether suchstuationswereabasisfor awaiver. If sucha
Stuation arose, the agency has the option under the procurement law of using any contractor, other than
a State employee, to fufill the obligation without notice and public bidding on such smal contracts.
Alternatively, if the agency experiences an undue hardship and needs this State employee to perform the
work, the agency can seek awaiver from the Commission, to be consdered on an expedited basis.

Beyond the contract requirements cited above, the Code of Conduct requires State employees with a
financid interest in a private enterprise which is subject to the regulatory jurisdiction of, or does business
with, any State agency to file with the Commission a written statement fully disclosing the same. See, 29
De. C. § 5806(d). Such disclosure is confidentid and is not released, except as may be necessary to
enforce the Code of Conduct. 1d. Thefiling of suchdisclosure statement is a condition of commencing and
continuing employment or gppointed satus with the State. |d.

Asthis State employee has afinancid interest in a private enterprise which is doing business with a State
agency, the Commissionaccepted this request for an advisory opinion, which was co-signed by the State
employee, as adisclosure of his financid interest. However, if there was additiond information, such as
contracts with other State agencies, the State employee should fully disclose that to the Commission.
(Commission Op. No. 97-17).

Employment with Company Regulated by State Agency
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A State employee hdd a part-time job with a private corporation which was subject to regulation
by the State agency for which he worked. Asa State employee, his duties entailed investigating whether
private corporations were complying with the State regulations which his agency administered.

In his State pogtion, he had never investigated the business, nor had he ever had occasion to make any
offida decison regarding the company. Thus, it did not appear that he had reviewed or disposed of
matters pending before the State in which he had a persona or private interest. See, 29 Ddl. C. §
5805(a)(1).

The Code dso prohibits State employees from representing or otherwise assisting private enterprises on
meatters pending before the State agency which employsthem. 29 Ddl. C. §8 5805(b)(1). While working
for the private company, the State employee did not: (1) assst itin such mattersasinsuring that itsrecords
complied with the laws and regulations enforced by his agency; (2) interpret the laws and regulationsin
his non-State capacity; (3) work with the company on any matters regarding compliance with the State
laws and regulations, etc. Thus, the Commisson found no violation of this provison.

State employees dso are restricted from accepting outside employment if it may result in: (1) impaired
judgment in performingofficid duties, (2) preferentia trestment to any persons; (3) officia decisons outside
officid channds, or (4) any adverse effect on the public’s confidence in State government. 29 Ddl. C. §
5806(b). Ashedid not have occasion to make decisions for the State regarding the company; did not
decideif it was complying with gpplicable State laws or regulations, did not assist itinrespondingto matters
pending before the State; did not work in the company’ s department which dedt with the records which
his State agency would review, etc., the Commissionfound no violationof this provison. (Commission
Op. No. 97-03).

Ingtalling Computer Software

A State employee inddled an accounts payable/receivable computer software program for a
friend’s business. This was a one-time job which took gpproximately three hours and he had no other
occasionto be involved with the company’s computer system. The friend’ sbusinesswasrequired by law
to register withthe State division where the employee worked. As a State employee, he had no decison
making authority over the friend’s company. Thus, he did not review and digpose of mattersin which he
may have had a persond or private interest which would have tended to impair hisjudgment. 29 Ddl. C.
§ 5805(a)(1). He aso did not represent or assst the friend's private business on matters before his
Divison, which may be prohibited by the Code. See, 29 Dd. C. § 5805(b)(1).

The computer software he ingaled was not in any way related to laws and regulations  enforced by his
agency. Rather, it wasacommercidly available product which functioned asabookkeeper. The program
was not set up to track payments monitored by his agency.

Based on these facts, the Commisson found no violation of the provision which restricts outside
employment if it may result in: (1) impaired judgment in performing officia duties; (2) preferentid trestment
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to any persons; (3) officdd decisons outside officid channels; or (4) any adverse effect on the public’'s
confidence in State government. 29 Ddl. C. § 5806(b). (Commission Op. No. 97-03).

Seealso, Commission Op. No. 97-19, supra, p. 4. “Contracting for Part-Time JobwithAgency
by Which Employed.”

Payment of Expenses and Compensation
Compensation from an Outside Sour ce During State Working Hours

State empl oyeeswere completing surveys for vendors of certain products. The surveys provided
marketing information for the vendors and were dso marketing devices themsalves. Vendors paid State
employeesamountsranging from$2 to $50 to complete the survey. The agency stopped the activity and
asked if accepting money for completing the surveys was permissible.

State employees who sdalect products and services participate in the surveys, and may respond to the
surveys during officid duty hours. Money for surveys that come directly through the head of the section,
hasbeenused for ayearly ceebration. Agency employees and the public are invited; the public becomes
more familiar withthe agency’ swork. However, the surveys can be sent to an employee and the agency
head would not know if the individud kept the money. Further, when the agency hosts the celebration, it
identifies the vendor who paid for the surveys on the flyer.

The Code redtricts acceptance of any compensation, gift, or any other thing of monetary value under
circumstances where such acceptance may result in: (1) impaired judgment; (2) preferentid trestment to
any person; (3) government decisions outsde officid channels; or (4) any adverse effect on the public's
confidence in the integrity of the government of the State. 29 Ddl. C. § 5806(b).

The Commission previoudy ruled that “accept” includes congtructive possession, which means the ability
to exercise control over the payment. Commission Ltr. Op. January 27, 1995. Here, employees can
control the payment because they may give it to the agency; however, they are not obligated to do so.
Further, some payments could go directly to the employees without the agency having knowledge of the
receipt.

The public's confidence in the integrity of the government could be adversdy effected in that it may raise
concerns that employeeswould, during offica work hours, fill out surveys so they would receive payment
from the vendor while dso recelving their State pay. Further, other vendors and the public might see the
recognition on the flyers of the vendorswho pay for the survey as an indication that such vendors may be
given preferentia trestment over companies which do not pay employees for participating in a survey,
especidly as persons who sdect the products and services participate inthe surveys. (Commission Op.
No. 97-16).
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Expenses Paid by Another State

A State officer was asked to come to another State to serve as ajudge in a competition which it
was hogting. The other State reimbursed her expenses.

The Code of Conduct redtricts State officers from accepting a payment or anything of monetary vaue if
it may resultin: (1) impaired independence of judgment in performing officid duties; (2) officid decisons
outsde officid channdls, (3) preferential trestment to any person; or (4) any adverse effect on the public's
confidenceinitsgovernment. 29 Ddl. C. § 5806(b).

Here, she had no decisionmaking authority over either the State agency whichreimbursed her, or over the
competitors who were beingjudged. Also, neither the State agency, nor the competitors had any business
dedlings with her agency. Thus, it did not appear that she would bein a position to have her judgment
impaired, nor to give ether the agency or the competitors any preferentid treetment. She was invited to
evauate the competition principaly because of her officia podtion and expertisein the subject areaof the
competition.  In those circumstances, such action did not raise any appearance of impropriety.
(Commission Op. No. 97-43).

Expenses Paid by Foreign Gover nment

A State officer, and persons from other States in Smilar positions, traveled to a foreign country
to participate in medtings to enhance understanding with the foreign government on cultura, economic and
political affairs, witha specific emphass on government issues handled by his agency and Smilar agencies
in the other States. The foreign government paid the travel expenses.

The officid spent gpproximately Six days oversess, and while there, actively engaged inatending megtings
with various offiads of the foreign government. He was expected not only to attend the mesetings, but
required to give information and a presentation on the Delaware laws which his agency enforced, with
particular focus on certain Delaware laws. The agenda and his satements a the Commisson's mesting
showed that he was actively engaged in performing government related duties during the vist.

The Code of Conduct restricts State employees and officers from accepting payment or anything of
monetary vaueif it may result in: (1) impaired independence of judgment in performing officia duties, (2)
preferentia trestment to any person; (3) officiad decisons outside officia channds; or (4) an appearance
of impropriety. 29 Ddl. C. 8 5806(b).

As he had no decison making authority over the foreign government in his officid capacity, his judgment
in performing officid duties would not be impaired nor would he be able to give that government, or any
member thereof, any preferentia trestment. Further, the purpose of the trip and his active participation
in perfforming duties related to his offidd functions did not raise an appearance of impropriety.
(Commission Op. No. 97-42).
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Honoraria and Payment of Expenses

A State employee asked if accepting honoraria and/or payment of expenseswould be appropriate
if he: (1) made a presentati on during off-duty hoursto private enterprises regulated by his agency; (2) made
apresentationto out-of-state organizations whereit is possible that some persons inthe audience could be
subject to Delaware regulations he enforces; or (3) taught classesat the college leve where students might
subsequently decide to enter the hedth carefidd and, consequently, might become subject to the statutes
which he enforces.

The Code of Conduct redtricts State employeesfromaccepting compensation, gifts, outside employment,
payment of expenses, or any thing of monetary vaue if it may result in: (1) impaired independence of
judgment; (2) preferentia trestment to any person; (3) officid decisons outside officid channds; or (4) any
adverse effect on the public’'s confidence in the integrity of its government. 29 Dd. C. § 5806(b).
Additiondly, the Code prohibits usng public office to secure unwarranted privileges, private advancement
orgain. 29 Dd. C. § 5806(e).

Ininterpreting federa regulationswhichaddresshavingexpensesfor government employeespad by private
parties, the federal Court of Appeds (D.C.) noted that such payments can evoke at least two ethical
concerns:

1 Whena government employee accepts payment froma private party, it may appear tothe
public that the employee may be beholden to the private interest and prone to provide
regulaory “favors’ in return. Sanjour v. Environmental Protection Agency, U.S. Ct.
of Appeals(D.C.) 567 3d 85, 94 (1995). If the private party hasaninterest inthe officid
decisons of the employee, the appearance of impropriety may remain even if the
government sanctions the payment by the private party. 1d.

2. Evenif there is no reason to suspect the private payor is trying to curry favor with the
employeewhose expensesare paid, the employee’ sacceptance of benefitsfromaprivate
source may raise the specter that government employees are “ sdlling” their |abor twice--
onceto the government and onceto the private party, thus creating at least an appearance
that the employee is using public office for private gain. Id.

Thus, in goplying Delaware law to a Stuation where private parties may offer to pay to have a State
employee speak about his government duties, and considering the ethica issues such paymentsraise, the
Commisson finds asfollows:

A. Organizations Reqgulated by His Agency

These organizations are subject to the licenang laws and/or may be investigated for certain aleged
activities by hisagency. Thus, hewould bein apostion to make officid decisonsregarding their licensang
and/or whether they are complying with laws the agency enforces. It has been his policy to refuse any

15



compensation from such Delaware enterprises. However, one organization sent him a check despite the
fact that he informed themthat he did not wish to be paid for his presentation. There could, at aminimum,
be an appearance of preferentid trestment being afforded to organizations which are licensed and/or
regulated by hisagency and aso pay him to make speechesto them. Also, it may gppear that hisjudgment
could be impaired as a result of accepting such payments and such appearance could cause an adverse
effect on the public’s confidence in its government. Therefore, it is best to avoid accepting payment for

such spesking engagements.

B. Out-of-State National Groups

When asked to speak out-of-state by anationa organization, he declined the opportunity because he had
only recently assumed his State position. Therefore, he did not believe he had beenin officelong enough
to befamiliar withthe lawsand regulaionsto serve as aspeaker. However, he anticipated that such offers
could come again and he asked for guidance on responding to such opportunities. The atute requiresthat
the Commission base its rulings on a“particular fact stuation.” 29 Dd. C. 8§ 5807(c). Asno particular
facts were before the Commission and no specific offer was pending, the Commissioncould not render a
find decison on such activity. However, pursuant to its authority to provide guidance, 29 Ddl. C. 8
5809(10), the Commission suggested the fallowingasanad in responding to such requestsif they occur.
Firg, the Commission noted that there was the posshility that an attendee at such sessons may bein the
specific career fidld in Delaware and therefore may be subject to the laws he administered. However, if
such individuas were not involved in selecting him as a spesker and paying for his expenses, then the
concernthat the payment is made to “curry favor” inmaking his decisons is somewhat remote. Also, the
appearance that he may be usng public office for private gain may be reduced if the payment of expenses
is“reasonable.” For example, if the private enterprise paid for four star accommodations, first classairfare,
etc., the perception could bethat he wasturning his public positioninto one of socid advantage or private
“perks.” See, Sanjour at 95-96 (noting the difference in appearance if a public employee accepts
private payment for a bus ride to a nearby city with a box lunch en route, as compared with a
lobster dinner and a Lear jet to a far-off resort area).

C. Teaching at Various Calleges

A loca college had offered himthe opportunity to be on its faculty but because of his government
commitments, he felt he would not have the time to teach evening classes. His concerns, however, were
that if he accepted ateachingjob thereis a possibility that some students he taught could become employed
in the specific career fiddd which his agency regulates. Whether such a set of factsis likely to result, was
too speculaive for the Commission to offer any specific guidance. However, it suggested that generd
guidanceisprovided by the Code section restricting outside employment referred to above. Also, hecould
review the Commission’'s synopses of opinions for a better understanding of how that provision is
interpreted. (Commission Op. No. 97-40).

Travel Paid by National Association
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A State officer traveled overseas to participate in meetings focusing on nationd and international
policiesin hisareaof expertise. His48-hour trip was paid for by a nationa association of which the State
of Delaware is a dues-paying member. He had no decision making authority over the association.

The purpose of the trip was to share informationon different approachesto issuesinhisfidd. Thetripwas
held overseas because the issues are on-going and additional meetings were expected with some
occurring oversess and some in the United States, to equdize the burden of costs and travel.

The individua was tasked with participating in discusson groups on the Executive Branch's roles in
formulaing and implementing policy in the area of concern.  Additionaly, he was asked to give the
internationa group adetailed explanation of the federal/State relationship inthe United States with respect
to the matters, and subsequently participate in the preparation of a report on the proceedings.

The association which paid for his trip made direct paymentsto the vendors, e.g., hotels, air carriers, etc.

He asked how the direct payments would be treated under the financiad disclosure statute. The
Commission’ sdecisononhow the matter wasto be treated under the Financia Disclosure subchapter can
be found in the Commisson’s synopses of its Financia Disclosure Opinions.

Additiondly, Executive Orders 5 and 19, require the Commission to decide if accepting the payment of
expenses rases any ethicd issues for Senior Executive Branch officers. Whenever the value is more than
$250. E. 0. 5and 19. Under the Code of Conduct, restrictions are placed on the receipt of gifts,
payment of expenses, etc., if it may result in: (1) impaired judgment in performing officd duties; (2)
preferentia treetment to any person; (3) officid decisons outsideofficid channes; or (4) any adverse effect
on the public’s confidence in the integrity of the State government. 29 Ddl. C. § 5806(b).

As the individud had no decision meking authority over the source of the payment, he would have no
occasion to render any kind of judgment or make officid decisons regarding the association.  Thus, he
would not be in apogition to have his judgment impaired or give them preferentid treatment. Also, most
of his time was spent ather inflight or in the meetings, and the medtings related to performing his State
duties. Thus, the Commission found no ethical issuesraised. (Commission Op. No. 97-07.)

Honorarium for Educational Consulting Work

A State officer was offered an honorarium from an inditution of higher learning for serving as a
consultant for one of its degree programs.

The Code redtricts accepting outsde employment or compensation if it may result in: (1) impaired
independence of judgment in exercising officid duties; (2) preferentia trestment to any person; (3) officid
decisons outsde officid channds, or (4) any adverse effect on the public’ s confidence in its government.
29 Dd. C. 8§ 5806(b).
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In his officid capacity, he had no decison making authority over the indtitution.  Although it might
periodicaly seek State grants and may have dedings with another State agency, he was not involved in
making decisons regarding such grants or in making decisons regarding dedings between the ingtitution
and the other agency. Further, he did not advocate on behdf of the indtitution for any grant or in any
dedingsit haswiththe State. In hisofficia capacity, he headed an agency which provided certain support
sarvices to State agencies, including the agency which had dedings with the indtitution. However, those
dedlings had no impact on the inditution. He aso served on a State board which made some decisions
regarding some educationd inditutions, however, if he found himsdlf in a position where decisions hed to
be made about this particular ingtitution, which was very unlikely, he would recuse himsdf. (Commission
Op. No. 97-44).

Gifts

Invitation to Party by Organization Regulated by State Agency

Appointeesto a State regulatory agency, and its Executive Director, wereinvited to aninvitation-
only dinner party given by acompany which the agency regulated. The appointees to the agency, who
made the regulatory decisons, served in a quas-judicid capacity. The agency asked if it would be
appropriate for themto attend to attend the party whichwould consist of cocktails, dinner, speakers, etc.,
in araher lavish setting. The estimated ticket cost to the company was at least $65 per person or $130

per couple.

The appointees were frequently asked to approve or reect, after hearings, a wide range of matters
invalving the company and itscompetitors. The company wasinvolved in ahighly-competitiveindusiry and
meatters before the agency frequently gaverise to adversaria chdlenges from many competitors.  Issues
regarding the company were onthe agency’ sagendaamos every timeit held its bi-monthly mestings. In
fact, issues were pending before the agency at the time the officias were to attend the party.

Two sections of the Code of Conduct were rdlevant: 29 Dd. C. 8 5806(a) and (b).

Section5806(b) dedl's withaccepting gifts, payment of expensesor any other thing of monetary vaue, and
restricts acceptance if, among other things, it “may result in any adverse effect on the confidence of the
public in the integrity of the government of the State” 29 Del. C. § 5806(b)(4).

Section 5806(a) admonishes State employees, officers and honorary offidds “to pursue a course of
conduct whichwill not rai se suspicionamong the public thet he is engaging in acts which are in violation of
his public trust and which will not reflect unfavorably upon the State and its government.” 29 Dd. C. 8§
5806(a).

In congdering this section, the Commission, in another opinion wrote:

The dgnificant import of Section 5806(a) is that employees are to pursue a course of

18



conduct which will not “raise suspicion™ that their actswill “reflect unfavorably upon the
State and itsgovernment.” Actua misconduct isnot required; only ashowing that acourse
of conduct could *raisesuspicion” that the conduct reflectsunfavorably. Commission Op.
No. 92-11.

Thus, it examined the issue: would attending this dinner by the officids, whether they pay for the dinner or
not, likely raise suspicions that reflect unfavorably upon the State and its government?

It was clear that the agency was charged with serious and important respongihilities. For example, the
Deaware Supreme Court had recognized that in certain respectsit performed legidativetasks. (Citations
omitted). It aso had recognized that it had limited authority to review the agency’s performance of
legidative tasks. It went on to observe that in performing other functions, the agency “acts as litigant,
lawyer and judge inthe initia determination of the matter beforeit.” (citationomitted). Moreover, the Court
had noted that in performing its regulatory functions, the agency hasa specific public function, which isto
regulate with the authority to “compe those corporations to discharge their duties to the public and not to
exact excessve charges.” Thus, the agency had a very specific “public trut” to fulfill in performing its
regulatory functions.

Because the company was routingy and frequently seeking decisions from the agency which were often
subject to adversaria chdlenges from competitors, and in some Situations, even the Courts had limited
authority over reviewing the decisons, it raised concerns with the Commission about how not only
compstitors, but also the broader public, might view attendance at this event. Competitors might seeit as
anopportunity for that company to have accessto the decision makers at the dinner which they would not
have, especidly where the decisions could affect themoften and subgtantialy on adversarid issues. Asfor
the public, it could view with suspicion the attendance at this invitation-only party in arather lavish setting
hosted by a company which now has several issues pending before the agency on which it will be making
rulingsin afew weeks, and will have other matters before the agency on a continuing basis.

The Commission believed the agency’ s responsbilities and duties were of such importance to the public
and to competitors, especidly when it ruled routinely on issues afecting the company, that attending this
dinner could raise suspicions which would reflect unfavorably upon the State and its government.
(Commission Op. No. 97-I1).

Lunchesfrom Vendors

The State contracted with a vendor for certain services, induding periodic training sessons for the
agency’ strained professona staff. The contract required thetraining to be: (1) conducted by qualified
ingructors; and (2) approved for credit hours to fulfill the contract, the contractor either providesitsown
qudifiedtrainersor selectsqudified trainers from course cataogs. Trainers selected fromcourse cataogs
are usualy sponsored by private companies which sdll certain products which the agency’s professiond
daff may usein performing their State duties.
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While the contract required the contractor to provide accredited training, there is no requirement for the
agency’ s professiond staff to attend. The contractor triesto encourage attendance by scheduling sessions
on days that are normally reserved for training. The sessions usudly are scheduled during the lunch hour
and are hdd as teleconferences or in-class sessions.  The contractor or the companies which sponsor
ingructors provide lunch to attendees. It conssts of such items as sandwiches, Chinese fare, sodas and
chips. Thereisno promotionor advertisng of the sponsoring companies. The attendees have no decision
meaking authority in selecting the State contractor. They aso have no decisionmaking authority inchoosing
courses, and therefore, no decision making authority over the companies which sponsor ingtructors.

The Code of Conduct restricts State employees, officers and honorary officdds from accepting gifts
payment of expenses or any thing of monetary vaue if it may result in: (1) impaired independence of
judgment; (2) preferentia trestment of any person; (3) officid decisions outside officid channds; or (4) any
adverse effect on the public's confidence in the integrity of its government. 29 Ddl. C. § 5806(d).

Thisquestionarose asthe result of a prior Commission ruling deding with lunches paid for by vendorswho
gave product demongrations. Commission Op. No. 96-78. The Commisson concluded, under those
specific facts, that acceptance was not permitted. The Commissonisto strivefor congstency initsrulings.
29 Dd. C. § 5809(5). Whilethefactsinthat case are to some degree Smilar, this Commissonmust base
itsrulingsona“particular fact Stuation.” 29 Del. C. § 5807(c). For the reasons below, the Commission
found that the particular facts of this case are digtinguishable from No. 96-78.

Mainly, in No. 96-78 the programs were conducted by sales representatives of companieswhich sought
to sl products, not qudified instructors. The Commission balances the public interest in preventing
improper attempts to influence the decisons of public employees againg whether acceptance creates a
genuire risk of affecting the performance of the officid duties of employees. When it balanced those
interestsinNo. 96-78, it found that the balance wasinfavor of public concerns, but it noted eventhenthat
itwasaclosecdl. See, Opinion Synopses-1996, “ LunchesfromVendors,” Commission Op. No. 96-
78, pp. 13-14.

Also in No. 96-78, State employees decided whichvendorswould make presentations, the decision was
not based on such criteria as whether the course provided gpproved credits and, in fact, no credits were
genedly given. Moreover, the decison was not based on presenters being trained in the specific
profession, but on how familiar a sales representative was with his company’s product.

As sdes representatives gave the training, it could raisethe perceptionthat, by the very nature of their job,
they would usethe sessons asanindirect avenue to asdle. Thus, this direct communicationfromthe sales
representative on his particular product might be seen as an opportunity to influence decision making.

Here, while the speakers might be sponsored by a private company, they are trained professonds, and
the dictates of their profession are different from those of a sales representative.  Additionaly, the
contractor said the presentations are unbiased and educationd. This statement was supported by the fact
that the presentations are made by trained professonds, and the presentations must be officdly approved
for educationa credits. Further, the contractor said that the sponsoring companies do not make adirect
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presentation of their products; the companies nor their products are advertised in the presentations; and
promotiona materias are not distributed.

Thus, the opportunity to influence selection of a particular company’ s product is moreremote thaninNo.
96-78.

Findly, the State contract requires the contractor to offer the training, and to engage qudified instructors
whose courses are approved for credit. Such contractua obligations provide additiona support for the
view that providing lunches in these circumgancesis not likdly to have any adverse effect on the public’'s
confidence in the integrity of its government.

Thus, looking at the totdity of the circumstances, including the nature of the programs presented, and
weighing the public interest of preventing improper attempts, or agenuinerisk, of influencing the decisons
of public employees, the Commission concluded that the risksweretoo remoteto find that accepting these
luncheswould violate the Code. (Commission Op. No. 97-23).

Barbegue from State Contractor

A State agency was housed in privatey owned facilities which the State leased. The landliord
leased other space in the building to non-State businesses. The agency asked if it would be appropriate
for the State employees working a the building to accept an invitation from the private landlord to attend
a barbeque luncheon.

The Code of Conduct prohibits accepting giftsor anything of monetary vaue if it may result in: (1) impaired
judgment inofficid decisons; (2) preferentia treatment to any person; (3) officid decisions outside officd
channds, or (4) any adverse effect on the public’ s confidenceinthe integrity of the State government. 29
Del. C. § 5806(b).

Theinvitessto the barbeque were middle management and line Saff personnel who, dthough tenantsinthe
building, were not responsible for deciding to lease the officesinthis privatdy owned building. A separate
agency madethat decison. However, if there were problems with the landlord, or if the landlord was not
properly fulfilling the lease terms, the tenants may provide that information to the leasing agency. Because
the tenants are there on adally basis, they are more likely to note any deficiencies or exceptiond services
by the landlord. The weight of the informationthey would provideto the leasing agency could Sgnificantly
effect whether the leasing agency decided to renew the lease or decided to take any action to enforce the
landlord' s lease obligations.

Whether or not the services provided by the landlord meet the lease terms had no bearing on the
Commission’sopinionin this case. Rather, it based its conclusion on the fact that the tenants do exercise
judgment concerning the landlord' s activities. Acceptance may adversely effect the public’s confidence
in theintegrity of the government if State employees attend functions of a private landlord, such asafree
barbeque, because of the Sgnificance of thar judgment. The public may perceive that their judgments may
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be impaired or that the landlord might receive preferentid
treatment.

This was a planned yearly event; took place only during the lunch hour; and the per person expenditure
might not seem significant. However, the Commission must balance these facts againgt cons derations of
the effect on the public's confidence inthe integrity of its government. See, Commission Op. No. 96-78
(to decide if accepting a lunch from vendor may adversely effect the public’s confidence, the
Commission looks at the totality of the circumstances).

The purpose of the statute isto insure that the public’ s confidence initsemployeesand officids is uphdd.
29 Dd. C. § 5802. Statutes enacted for a public purpose are broadly construed to achieve that public
purpose. See, generally, 3A Sands, Sutherland Stat. Constr. Chapt. 71 (5th ed. 1992). Under the
particular facts of thiscase, amgjority of the Commissionconcluded that attending the landlord’ s barbeque
could create a perception problem. The dements creating the perception problem are: (1) theindirect, but
sgnificant potentia of influence on decisions; and (2) the contractor’s obvious business interest. It is
generdly accepted that business people will entertain customers often in the hope of influencing the
customer to buy. Such conduct may be appropriatein the world of business but not so where the recipient
isapublic employee.

The Commission further noted that under Delaware law, public employees who are tenants in State
operated fadlitiesare unlikdy to be entitled to amed from the State merely because of the landlord/tenant
relationship. Under Delaware law, a full-time employee of the State whose salary is paid by the State,
cannot receive any additiona stipend for the purchase of food, be supplied with food, or be reimbursed
for food that was consumed during norma working hours within the State, subject to certain discreet
exceptions. See, 29Dd. C. 85112. Thus, it followseven more strongly that an adverse perception could
result if State tenantsin a privately owned building accept med's from their commercia landlord.

Hndly, the Commission is required to be congastent in its opinions. 29 Del. C. § 5809 (5). The
Commissionprevioudy ruled that State employeeswere prohibited fromaccepting abarbeque outing from
a business associ ation whose members were licensed by that same State agency. Commission Op No.
92-6. Accordingly, the Commissionconcluded that it would not be proper for State employeesto accept
a barbeque luncheon under these circumstances. (Commission Op. No. 97-22).

Airline TicketsWon in Drawing

A State officer put her businesscard in ahat at a socid function. When the drawing was held, her
card was sdlected and she won two tickets from an arline company for a trip overseas. The financd
disclosure gatute requires certain State officials to report the source and vaue of any gift received which
is worth more than $250 on their annud finendid disclosure report. See, 29 Ddl. C. § 5813(a)(4)(e).
Also, under Executive Orders No. 5 & 19, certain Senior Executive Branch officids mugt file: (1) an
addendum to the annud report reflecting any gift withan aggregate vaue inexcess of $100, and (2) notice
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withthis Commissionwithin 30 days of receipt of any gift worth more than $250, so the Commissioncan
decide if acceptance raises any ethicd issues. E. O. No. 511 & 2; E. O. No. 19, 1 5th “ Whereas,”
and 7 1.

To decideif accepting a gift raises an ethical issue, the standard applied is whether acceptance may result
in: (1) impaired judgment in performing officid duties; (2) preferentid trestment to any person; (3)
government decisons outside officid channds, or (4) any adverse effect on the public’s confidenceinthe
integrity of the government of the State. 29 Ddl. C. § 5806(b). Regarding the airline tickets, the State
officer had no decison making authority, or in fact, any dedings with the arline in her offica capacity.
Moreover, her business card was sdected a random from al business cards which were put in the hat.
Accordingly, the Commission found no ethica issue raised by accepting the tickets. (Commission Op.
No. 97-33).

Gift from a Foreign Government

A State officer reported to the Commission that she received some jewelry from delegates of a
foreign government which she was hogt to in her officid capacity. Theforeign government delegateswere
part of an agency exchange program. The foreign visitors offered the items as a complimentary gesture,
givenin apublic presentation, as an expression of gppreciation to the State officer for hoging the vigitors.

Performing that duty was not contingent on receiving a gift. Because her agency was involved in the
exchange program with the foreign government, she may have had some decison making authority
regarding the program and persons from the foreign government who participated. However, the vaue of
the items was de minimis--estimated vaue of $5 eachfor two items. The Commissionaso factored inthe
circumstances under which they were given. The Commissionfound that accepting the jewelry would not
result in impaired judgment, preferentid treatment, officid decisons outsde officid channds or adversdly
effect thepublic’ sconfidence. See, 29 Ddl. C. 8§ 5806(b). Thus, no ethical issue wasraised by accepting
the gift. (Commission Op. No. 97-33)

Ticketsto Events

A State agency was respons ble for evduating certain privateenterprises. Theevauationsaffected
whether the private enterprises would be entitled to certain Stategrants. The agency asked if it could put
initsgrant gpplications that the private enterprises were to providetwo tickets or free admissons to events
which the agency representativeswould evauate. Tickets aso are obtained from organizations who have
not received grants and therefore those tickets are not the result of contract requirements. In both
gtuations, the primary purpose of obtaining the ticketsis for qudified individuds, acting for the agency, to
evauate an organization to decide if it qudifies for a grant or is complying with grant requirements.
However, sometimes, a person who is not thereto eva uate, suchasaspouse or a friend, uses the second
ticket or admission, smply to accompany the qudified evaluator. Also, tickets are obtained to events
where the primary function is more socid in nature, rather than evauative.
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The agency believed that if the terms were placed in the grant gpplications that the tickets or admissions
would not be considered “gifts.”

The Commission first noted that the law permitted reimbursement of expenses related to officid dutiesto
the offidaswho attended eventsfor evauation purposes. It saidthat if the State reimbursed the eva uators,
then the issue would not be withinthe Commission’sjurisdiction asit is presumed that: (1) such payments
arein the legitimate conduct of State busnessand (2) the employees are then under the “watchful eye’ of
theagency. See, Synopses of Financial Disclosure Opinions, “ Guidelinesfor PublicOfficers’ (citing
Sanjour v. Environmental Protection Agency, D.C. App. Ct., 984 F.2d 434, 455 (1993)(inter preting
thefederal ethicsprovision restricting payment of expenses when performing official duties)). The
Commission has previoudy ruled thet it has no authority to review expenditures made by the State. 1d.

However, if the agency, rather than having the State reimburse the individuals, sought to place the
requirement for free admission or tickets in a State grant application, then the Commission has authority
to decide if obtaining the items by contract raises issues under the Code of Conduct because contracts
violating the Code of Conduct may be voidable. 29 Ddl. C. 8 5805(g).

Asthe State agency had two options--reimbursement or grant language--the Commission addressed the
issuesraised if the agency decided to require gpplicants to provide free access to their events.

Q) The Policy I'ssue

In addressing whether a contract requirement for grant recipients to provide two tickets or free
admission to any event upon request of the agency does not condtitutea” gift,” the Commission first noted
that the factsraise more than just the issue of whether the tickets or free admissons are”gifts” Asnoted
above, there is a policy issue of whether the agency should reimburse the officials or mandate free
admissions through the grant. Other issues are identified and addressed below.

2 Aretickets or admissionsa “gift” under the Ethics Law?

Asthe Code of Conduct does not define “gift,” the plain and ordinary meaningisused. 1 Ddl. C.
§ 303. “Gift” means “something voluntary transferred by one person to another without compensation or
congderation.” Merriam Webster’s Collegiate Dictionary, p. 491 (10th ed. 1993); Black's Law
Dictionary, p. 619 (5th ed. 1989). When tickets or admissions are trandferred to a qualified individua
who attends the event to make evauations for State grant purposes, thenthe trandfer is not truly voluntary
and the evaduator is giving condderation in return. Thus, the officid does not receive a“ gift,” but receives
“payment of expenses’ by the private enterprise.

However, when tickets or admissons are given to persons who are not attending as quaified evauators,
there is no congderation, and the ticket or admissionis a “gift.” Because that “gift” is provided to the
quaified evauator to use as he or she seesfit, thenthe evaluator hasreceived the “gift.” See, Commission
Ltr. Op., January 27, 1995.
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Regardlessof whether the tickets or admissons are * payment of expenses’ or “gifts,” the Code of Conduct
restricts acceptance of difts, payment of expenses, compensation or anything of monetary vaue if
acceptance may result in: (1) impaired independence of judgment in performing officia duties; (2)
preferentia trestment; (3) officia decisons outsde officid channels, or (4) anappearance of impropriety.
29 Dd. C. 8§ 5806(b)(emphasis added). The Code dso prohibits usng public office to secure
unwarranted privileges, private advancement or gan. 29Dd. C. 8 5806(e). It further prohibitsemployees,
officers and honorary officids from engaging in conduct which may raise suspicion that an individud is
engaging in acts violating the public trust. 29 Ddl. C. § 5806(a).

3 Does acceptance of tickets or admissions violate the Code provisions?

When private sources confer benefits on public employees (admission to events) to perform
agency related functions (program evaduetion), it may raise, at least, an appearance of impropriety.
Sanjour v. Environmental Protection Agency, U.S Court of Appeals (D.C.), 56 F.3d 85, 94
(1995)(interpreting federal ethics restrictions on accepting payment from private sources for
performing official duties). Two ethica concerns noted in Sanjour were;

(&) when a public employee accepts benefits froma private party, it may appear to the public that
the employee may be beholden to the private interest and prone to provide “favors’ inreturn. 1d. If the
private party has aninterest inthe employee sofficia decisions, the appearance of impropriety may remain
even if the government officidly sanctions the private party payment. 1d.

(b) even if there is no reason to suspect that the private party is trying to curry favor with the
employeewhenexpensesare paid, the employee’ s acceptance of benefitsfroma private source may raise
the gppearance that government employees are using public office for private gain. 1d.

The Delaware Code of Conduct addresses those ethical concerns by restricting acceptance of  gifts,
payment of expenses, or anything of monetary vaue; prohibiting use of public office for private gain; and
prohibiting conduct that may raise suspicion thet the individud is violating the public trust. See, 29 Ddl. C.
§5806(a), (b) and (e).

Applying those provisons to this stuation, clearly the evaluators are decison makers who must exercise
independent judgment in performing the officd duty of making grant decisions. The ethical problem
emerges when the evauator givesticketsto non-evauators, such as spouses or friends. Clearly, in those
gtuations, it could appear that the organizations, by placing no limitson who may usethetickets, aretrying
to curry favor or receive preferentia trestment, especidly when it is clear thet the evaduator is performing
agovernment functionand their “guest” isnot, and therefore would not be entitled to receive reimbursement
from the Stateif they paid for the ticket. Also, accepting ticketsor admissions for a non-evauator could
raise public suspicionthat the government officid is usng public officeto obtain an unwarranted privilege--
that isa*“private perk” in the form of free admission for the spouse or friend.

(4)  Ticketsto Cocktail Parties, Receptions, Dinners, Etc.
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Where these offidds accept tickets to events where thereis no evaduative function, or where in
addition to a performance evauation the ticket includes admissionto cocktail parties, receptions, dinners,
etc., there may dso be an gppearance of impropriety. The public may suspect that the officids are usang
their public postion for socia advantage or private gain. See, Sanjour at 95-96(noting the difference
in appearances of impropriety between accepting a bus ride to a nearby city with a box lunch en
route, as compared to a Lear jet to a far-off resort area with a lobster dinner). Added to this
suspicionof private perks, may bethe suspicionthat invitations to such events are ameans of currying favor
and influencing judgment when the invited officiad makes grant decisons.

The agency posited that organizations like to see these officids a these events. However, it may appear
to the public that the main reason for inviting these offidds is for the opportunity to “have the ear” of
persons who evauate their grant applications. Thus, great caution should be exercised in accepting such
invitetions, especidly if the organization has a grat pending. See, Commission Op. No. 97-11
(concluding that Commission member s of a State agency which routinely made decisionsregarding
privatecompanies should not attend an extravagant “ gala” whenthe sponsor had matters pending
before the Commission). The appearance of impropriety can vary depending on such matters as
whether the evening' sevent consists of areception of juice and cookies as compared to cocktails, dinner,
etc.; whether the sponsor has an evaluation pending; etc. These observations were offered as guidance
pursuant to 29 Ddl. C. § 5809(10), and the Commissonmade no specific ruling because there were no
“particular facts’ on which to base an opinion, asrequired by 29 Ddl. C. 8 5807(c).

Conclusion

Whether the agency should have the costs of ticketsadmissions paid by State reimbursement or
have private enterprises, who receive grants from the agency, provide ticketsadmissions a no cost to the
Staeisapolicy decison for the agency. If it eectsthe latter option, the acceptance of ticketsadmission
for non-evduators raises, as a minmum, an appearance of impropriety. Moreover, acceptance of
tickets'admissionto events, such as cocktail parties, dinners, etc., may raise an appearance of impropriety
depending on the factud circumstances. (Commission Op. No. 97-33).

Does a One-time Donation of Greeting Cards Violate the Gift Provison?

A private enterprise offered to give greeting cards to a State agency to include in a package the
agency givesto anyone in Delawarewho has ababy. The card would congratul ate themonthe event and
indudeareminder to inoculate their child. The company had given these cards to at least 26 stateswhich
included theminnew-bornpackages. The private enterprise had no dedlingswith any State agency, other
than this one-time offer.

The Code redtricts the acceptance of gifts or anything of monetary vaue if it may result in: (1) impaired
judgment inperforming officid duties; (2) preferentia treatment to any person; (3) officid decisons outside
of officid channds; or (4) any adverse effect on the confidence of the public in the integrity of the State
government. 29 Ddl. C. § 5806(b).
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The Commission found that no State officid or employee would receive any bendfit from the decison,
except to the extent that such officiad or employee, like any member of the public, might receive the card
if they are the parent of a newborn. The Commission did note that the company would receive some
advertising benefit becauseitslogo appeared on the back of the card and on a growth chart included with
the card. However, it found that under these particular facts, such potentia advertisng benefit to the
company paled in comparison to the benefit to the State and its citizens by adding strength to the State's
immunization program. Moreover, the company had no other dedlings with the State so there was no
potentid for preferentia trestment inother decisions. Also, no other companies had el ected to participate
in the program. Under the particular facts, the Commission found no violation of the gift restrictions.
(Commission Op. No. 97-29).

JURISDICTION

Review of Local Government Financial Disclosure Ordinances

When a local government adopts a Code of Conduct, the Commission must review the local
government’s codeto decideif it isat least as stringent as the State Code. 68 Ddl. Laws, ¢. 433 § 1.
The Commisson was asked if it aso mugt review loca ordinances smilar to the Financid Disclosure
subchapter.

The Commission hed that, “the Act requiring that local governments have their codes reviewed by this
Commission clearly and specifically refers only to Code of Conduct legidation, which is Subchapter | of
Chapter 58, Title 29. See, 68 Dd. Lawsc. 433 81. Thereisno reference to the subchapter on financia
disclosure. Thus, any review by this Commisson of loca government codes would be limited to that
government’s code of conduct provisons. While loca government codes of conduct would include
provisons relating to financia disclosure smilar to those in the State Code of Conduct, e.g., 29 Ddl. C.
§ 5806(d), in order to be as dringent as the State Code, it would be those provisions-—-not the annud
reporting provisons-whichthis Commissonwould review and approve.” (Commission Op. No. 97-24).

Review of Amendment to Local Government Code of Conduct

A local government sought to amend the Code of Conduct which it adopted in 1991. The
Commission must review amendments to local government codes of conduct to insure they are at least as
stringent as the State Code of Conduct. 68 Dd. Laws, ¢. 433 § 1. On reviewing the amendment, the
Commissionfound it was not as stringent as the State Code because it did not gpply to dl employees, only
to persons with duties that involved the exercise of discretion, while the State Code gpplies to dl State
employees.

Because local government codes need not be word-for-word the same as the State Code in order to be

as dringent, the Commission thenconsidered if the scope of the persons to whom the loca government’s
code gpplied had such lega sgnificancethat the absence of including al employees would make the local
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code less stringent than the State Code. While most State Code provisions factor in the decision making
cgpability of the individud, there also are provisons that restrict certain conduct, regardless of whether the
individud isacting in aminigerid or non-minigterid capacity. For example, the State Code redtricts the
disclosure and/or use of confidentia information for persond gain or benefit. See, 29 Ddl. C. 8§ 5806(f)
and (g). Even non-decison makers have access to confidentid information, such asaderk typis who
typestheinformation. Therefore, the Commission found that the scope of the personsto whom the Code
applieshas legd sgnificance and, thus, concluded that the local code, by limiting its gpplicability to only
those in non-ministeriad postions, was not as stringent as the State Code.

It dso noted that the local code lacked a post-employment provision and a restriction on improperly
disclosng confidentid information. The Commission noted that the local code should be amended to
include such provisons. (Commission Op. No. 97-24).

Review of Local Government Code of Conduct

A City government submitted a Code of Conduct for its employees and officids for the
Commission to review and determine if the loca code was as stringent as the State Code. See, 68 Del.
Laws, c. 4338 1. The Commission gpproved the City’s Code, except for three minor areas, which were
more procedural than substantive, which needed to be more stringent. For example, the City needed to
provide atime frame in which appeds could be filed. (Commission Op. No. 97-37).

Members of the General Assembly

A complaint wasfiled dleging that a General Assembly member had acted on matterswherethere
was a conflict of interest. The Commisson has no jurisdiction over Generd Assembly members asthey
are specificaly excluded from the definitions of “ State employeg’ and “ State officer.” See, 29 Ddl. C. §
5804(11)(b) and (12). They dso do nat fdl within the definitionof “ Honorary State Officids,” who are
appointed and who receive less than $5,000 per year in compensation. See, 29 Ddl. C. § 5804(13).
Thus, they do not fal within the definitions of those persons to whomthe Code of Conduct applies. Rather,
such officids are subject to the Legidative Conflicts of Interest statute. See, 29 Ddl. C. § 1001 et. seg.
Under that gatute, the Genera Assembly has its own House and Senate Ethics Committees to ded with
dleged ethicd vidations. (Commission Op. No. 97-14).

Activities Not Within the Scope of the Statute

A complaint was filed aleging thet several State employeesimproperly engaged inactivitiesduring
State work hours for which they should not have received State pay. It was further aleged that these
individuals should not have worn a State uniform during the activities. The Commissionhed that it did not
have jurisdiction to decide pay issuesor uniformissues, astheseissues were essentialy personnel matters
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because personne lawsand rules establishthe circumstances under whichuniforms may be wornand under
which State employeesare paid. It was suggested that the complainant may wish to pursuethismatter with
the agency’ s personnd section or with the State Personnd Office. (Commission Op. No. 97-28).

Scope of the Code of Conduct

The Commission was asked if the Code of Conduct was limited to only pecuniary or financia
interests. Holding that the Code of Conduct was not limited to only finandd interests, the Commissionfirgt
noted specific examplesof Code provisons that did not, by their language, apply only to financid interests.
For example, the State Code restrictions on confidential information not only prohibit the use of such
information for financia gain, but any persond gain or benefit and they aso prohibit improper disclosure.
See, 29 Dd. C. §5806(f) and (g); See, also, 29 Ddl. C. § 5806(€)(prohibiting the use of public office
to secure unwarranted privileges, private advancement or gain). Thus, the plain language of those
satutory provisions demondrate that the restrictions are broader than pecuniary interests.

Further, where the Genera Assembly intended for the prohibition to refer only to financia interest, it
specificdly used that term, which has a very precise statutory definition. See, eq., 29 Dd. C. §
5806(c)(no Sate employee, officer or honorary official shall acquirea* financial interest...” ); See,
29 Dd. C. 8§ 5804(5)(definition of “ financial interest”). In other instances it makes no reference to
financid interests. See, e.q., 29 Ddl. C. §5806(b)(no State empl oyee, officer or honorary official shall
have any interest in any private enterprise nor shall heincur any obligation of any nature which is
in substantial conflict with the proper performance of his duties in the public interest)(emphasis
added). If the Genera Assembly had meant for dl of the redtrictions to be limited to financid interests, it
clearly could have done so. Moreover, to read the Code aslimited to pecuniary or financia interestswould
ignorethe broader statutory language, making broader terms such as*any interest” have no meening. The
rules of statutory construction require that dl words and phrases be given meaning. Goldstein v.
Municipal Court, Del. Super., C.A. No. 89A-AP-13, J. Gebelein (January 7, 1991).

Also, it is clear under the Ddlaware common law that conflicts of interests for public officids may arise as
a result of more than just pecuniary interests. See, e.g., Shellburne, Inc. v. Roberts Del. Super., 238
A.2d 331 (1967)(complaint alleged “ personal interest,” “ conflict of interest,” and “ use of public
office in the furtherance of such personal interest or conflict of interest,” because public official
allegedly based his decision on other than the merits because he was motivated by: (1) hisdesire
toassist hiscordigionists; (2) thecloseattor ney-client and businessrelationship between the official
and the attorney for the civic association which wanted rezoning; and (3) his colleague whose wife
was a member of the Church). The concern under the common law restriction on public offidds
participating in decisons where they have apersona or private interest is the same as would arise under
the State Code prohibitionwhichrestricts such officdas from*reviewing and disposing of maitersin which
they have apersond or privateinterest that tends to impair independence of judgment.” See, 29 Ddl. C.
8 5805(a)(1). The Courts concern is that decisons be based on a “far and unadulterated
examination of the merits’ and that “any conduct giving the appearance that impropriety isinvolved therein
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should be studioudy avoided.” See, Kuleszav. Star ServicesInc., Del. Super., C.A. No. 93A-01-002,
n. 8, J. Toliver (December 20, 1993)(expressing the court’s concern for any deviation from the
administrativeprocessasprovided bylaw or participation in ex partecommunications between one
party and those charged with reviewing the merits for the State agency). Moreover, conflict of
interest statutes generdly do not abrogate common law conflict of interest principles. 63C Am. Jur. 2d
Public Officers and Employees § 253 (1997). Thus, the State Code is basically a codification of the
common law redtrictions which Delaware Courts have recognized as encompassing more than pecuniary
interests. (Commission Op. Nos. 97-24 and 97-30).

Post-Employment Restrictions in State Contracts

A State agency was contemplating putting a provisioninits contracts concerning post-employment
to dert contractorsto the gpplicationof this provisontoformer Stateemployees. The Commissionadvised
the agency it had no authority to advise it on generd contract issues. (Commission Op. No. 97-08).

Running for Elective Office

Seealso, Commission Op. No. 97-09, supra, p. 9, “ Runningfor Elective Office.” Holding
that Commission has no authority to interpret State Merit Rules or federal “Hatch Act” restrictions.

Expenditure of State Funds

See also, Commission Op. No. 97-33, supra, p. 23, “ Ticket to Events.” Commisson hed
that it has no authority to review expenditures of State funds.

POST-EMPLOYMENT

Private Contract with Former Division

A few months after a State employee retired, the agency asked if it could privately contract with
him to work on certain projects. The projects in the contract were projects fromthe Divisonfromwhich
he retired. The agency sad if the employment would violate the post-employment provision that it wished
to have awaiver granted.

Former State employees may not, for two yearsafter terminating employment, represent or assist aprivate
enterprise on matters involving the State where they gave an opinion, conducted an investigation, or were
otherwise directly and maeridly responsible. 29 Ddl. C. § 5805(d). Although the individud did not work
gpecificaly on the projectsin the contract while assigned to the Division, for the reasons givenbelow, the
Commissionconcluded that inreviewinghis responsibilitiesin the Divisonand comparing that withthe post
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employment contract respongbilities proposed for the same Divigon, the contract would be onmattersfor
which he was directly and materidly responsible while employed by the State.

In his mogt recent State position, he had oversght responsbility for the Divison's projects. He was
respongble for overseeing basicaly thelast step before aproject was advertised. That authority required
him to review each project usng the principlesand practices of his profession to decide not only dternate
ways to insure cost efficiency, but also to question, because of his past experience as adesigner of amilar
projects in the same Division, the technica aspects of the project. He was aso responsible for oversight
of the Divison employee who actudly worked with the consultant to review the typesof productsusedin
design of the project.

Additiondly, he was respongble for the “stewardship arrangement” on federdly funded projects of the
same nature. This entalled insuring that other sections involved in putting the tota project together
coordinated on the various project dements. He aso oversaw the function where the technical project
elements came together from the various sections with the financid arrangement. Thus, he administered
the project contracts, supervisng adminigtrative, professond, technica, and support saff through his
overdght responshilities. Asindicated in hisjob description, that positionhas“full technica responghbility
for interpreting, organizing, executing, and coordinating assgnments, and for planning and developing . .
projects. A sgnificant agpect of thiswork involves coordination of the adminigirative and technicd factors
related to multiple programs.”

His responghilities, if awarded the proposed contract, would require him to coordinate with other
Department sections in putting together the various elements of the contracts such as adminigering and
drafting the contracts for finad advertisng and award. Such work is essentidly the same as the
respong bilities he performed for the Divison while employed by the State.

The agency said it was interested in contracting with the former employee because he is “ very familiar with
the process...” and “he knows how to take a project from the start and come up with a completed ...
desgn.” Regarding his responghilities for the Divison, it was sated that “what he did was make sure dl
these things come together.” Thus, it was his ability to manage a project that made him an attractive
candidate.

The Commission recognized that while employed by the Divison he had less“hands on” input but more
oversgght in the process because he possessed the requisite design skills. The fact that he would be
expected to do more “hands on” input under the proposed contract was of little Sgnificance because his
dutieswould il involve métters over which he wasdirectly and materialy responsible while employed by
the State.

Accordingly, the Commission found a post employment contract with the former employee to perform
duties for which he was directly and materidly responsible only about several months previoudy would
violate the post employment provision.

Regarding the agency’ s request for awaiver, waiversmay be granted if theliteral application of the Satute
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IS not necessary to achieve the public purpose of the statute or would result in an undue hardship to the
employee or agency. 29 Del. C. § 5807(a).

The post employment redtrictionis designed to prevent former employees from getting a“legup” onother
private enterprises that ded with the State. Commission Op. No. 95-11. In discussng the federa post
employment provison similar to Delaware' s, Congress noted: like other conflict of interest statutes, post
employment provisons are an atempt to insure public confidence in the integrity of the government.
“ Ethics in Government Act,” Senate Report No. 95-170, p. 32. It noted that public confidence in
government has been weakened by a widespread conviction that government officids use their office for
persona gan, paticularly after leaving the government. 1d. The main reason for public concern is that
former employees may use information, influence, and access acquired during government service for
improper and unfar advantage in later dedings with that department or agency. 1d. at 33. Reflecting that
concern, post employment laws set a“cooling off period’ in areas where the ex-employee dedt with the
agency on certain matters. Id.

Smilaly, the Delaware Legidature sought to insure public confidence in the integrity of government. 29
Dd. C. § 5802. It then set atwo-year “cooling off period”’ in areas where the former employee was
“directly and materialy responsible” 29 Dd. C. § 5805(d). This limits the actual or perceived unfar
advantage in subsequent dedlings with a department or agency.

While the agency admitted that there were other consultants who could perform the work, it wanted a
waiver becauseit could hirehim for less than other outside consultants because the agency would have to
pay othersapricewhichwould include chargesfor overhead and profit. The agency said that whileit could
negotiate with other consultants on the amount charged for profit, it could not do so asto overhead. A
contract withthe former employee would not contain a charge for overhead because the agency intended
to make its gaff availableto him.  Thus, the State would pay those employees wages and benefits to
work on the contract with the former employee.

Additiondly, the agency said he was familiar withthe process and, therefore, it would take lesstime for im
to put together a project.

As noted by a Commissioner a the hearing, nothing in the Code creates awaiver only on the bass that
it would be chegper to hire aformer employee. While the Commission finds the agency’s concern over
the cost to be commendable, it notes that every former employee can bring continuity and familiarity to
performing a contract onthe same dutieswhichwere performed as a State employee. Thiswould arguably
adways create acost savingsto the State. 1f awaiver were granted only onthat basis, the former employee
would aways have the advantage against competitors.

Further, “undu€’ hardship means “more than required” or is “excessve” See, Merriam Webster’'s
CallegiateDictionary, p. 1290(10thed. 1992); Black sLaw Dictionary, p. 1370 (5th ed. 1989). The
very hardship imposed by the satute is that any cost savings created by the former employee’ s familiarity
with thework is lost. Logicaly, the “cost savings’ argument could be used any time a former employee
is hired to perform the same function for which such employee wasdirectly and maeridly responsble. 1f
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such a hardship were considered “undue,” there would never be a* cooling off” period.

Thus, to effect the public purpose of precluding an actud or percelved unfar advantage and to give meaning
to “undue hardship,” the Commission would not grant a waiver merdly on the basis that there would
arguably be a cost savings if the former employee were the contractor. As noted before, the statutory
purpose isto preclude former employees from capitaizing on their past employment. Here, the agency
seeks to contract with a former employee who left employment with the same Division only afew months
ago, onacontract whichwould runfor more than ayear. At aminimum, it could appear to the public that
hehad an advantage over other contractors based on his prior responghilitieswiththe agency, and could
be capitaizing on his past rdaionship with the agency. (Commission Op. No. 97-18).

Application to Persons Who Do Not Hold a “ Permanent” Position

A State agency was conddering hiring an individua to fill a pogtion that was not funded as a
permanent position. It asked about the applicability of the post employment restrictions to the individua
should she be hired. It said she would not be “the typical employee” because she is leaving private
employment and may be asked to leave State employment through no fault of her own. It indicated that
it believed the limit that may be imposed on others may not be farly applied to her Situation. The
Commission noted the concern about these matters; however, the statute mandates that the Commisson
base its decisons on a particular fact Stuation. See, 29 Ddl. C. § 5807(c). Asshe had not even begun
work for the State, there were no factsto apply at thisjuncture.

The Commission said that the individua was obvioudy aware of the post-employment redtriction and the
Commission assumed she would factor that into her decison to accept State employment.

The Commission may provide assistance to an agency in understanding the Code. See, 29 Dd. C. §
5809(10). It pointed out the following: No specific exemption or didinction appears in the post
employment restriction based onwhether the employeeistemporary, does not hold a permanent position,
etc. Redligicdly, anumber of people work for the State who have no permanent position: casud,
seasonal employeeswho arehired for limited periods of time; non-Merit employees, who can be dismissed
a any time with no “cause’ required for termination; and Merit postion employees who have a
probationary period and can be terminated during that period under the gpplicable Merit Rules. Although
atwo-year regtriction gppliesto post-employment activities, the Commissonhas previoudy noted that the
General Assembly limited the restrictionto * discrete and isolated transactions’ that trigger the provisonso
people may move from private employment to public employment and back again. Commission Op. 96-
75.

The firg consideration is whether the former employee would represent or assist a private enterprise on
mattersinvalving the State. Further, even if she accepted employment with a private enterprise where her
dutiescal for her to represent or assst in matters involving the State, the post employment restriction is
limited to Stuations where the individud: (1) gave an opinion; (2) conducted an investigation; or (3) was
directly and materidly responsible for the matter while employed by the State. 29 Ddl. C. § 5805(d).
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Thus, the effect of the post employment provisiondepends onwhat activities she engagesinwhile employed
by the State, and whether upon exiting State employment she would be assisting any private enterprise on
meatters involving the State in the three areas listed above. (Commission Op. No. 97-21).

Computer Services

A former State employee asked if it would violate the post-employment restrictions if he entered
ashort-term contract to provide computer servicesto input data provided by an agency for itsfiscd year
budget. He dso asked if in the future he may work for a firm which might bid on other State contracts.

The post-employment law places a two year redtriction on representing or asssting a private enterprise
before the State on matters in which a former employee: (1) gave an opinion; (2) conducted an
investigation; or (3) was otherwise directly and materidly responsble while employed by the State. It dso
precludesthe disclosure or use for persond gain of confidentid information gained while employed by the
State. 29 Ddl. C. § 5805(d).

Here, the former employee was never employed by the agency withwhichhe sought to contract to provide
computer services. While employed by the State, he worked with computers and provided information
to hisagency regarding itscomputer needs. Some of the agency’ sneedswere provided by the agency with
whichhe seeksto contract. However, he was not involved in any manner in providing informeation for his
former agency’ s budget that would be part of the informationhe would input under the contract. He also
wasinno manner responsible for the contract which he now seeks. Inperforming the contract obligations,
he would not have any decison making authority over what numbers are input, rather he would perform
merdly the technical function of inputting data. He would not input any data regarding his former agency.

Regarding the possibility that he may, inthe future, wish to work with afirm which may bid onother State
contracts, any decision on that matter would be premature as apparently the State contract in which such
firm may be interested has not yet been published for bid. (Commission Op. No. 97-27).

Contracting with Former Agency - Waiver Granted

NOTE: When a waiver is granted, the proceedings before the Commission
are no longer treated as confidential matters. 29 Del. C. § 5807(a).

Lois Studte, asked if accepting a post-employment contract with her former State employer,
Deaware Technicad & Community College (Dd. Tech.), would violate the post-employment provision, and
if S0 whether awaiver would be granted.



The Code of Conduct prohibits State employees from representing or assging a private enterprise on
matters involving the State for two years after leaving State employment if they: (1) gave an opinion; (2)
conducted an investigation; or (3) were otherwise directly and materialy responsible for the matter while
employed by the State. Former employees aso are prohibited from disclosing or otherwise using
confidentid informationgained by reason of their public pogtion for persond gain or benefit. 29 Ddl. C.
§ 5805(d).

In Ms. Studte's case, her former agency wished to retain her immediately after retirement to develop an
associate degree program for paramedics. While employed by Ddl. Tech, she was an advisor to the
paramedic program at the Owens Campus and also represented Ddl. Tech in discussions regarding
developing the associate degree program. Also, she worked with accreditation standards and will be
involved with accreditation standards for the paramedics degree program. Her employment a Ddl. Tech.
involved more than these duties, as she indicated that the paramedic program was only a “diver” of her
responsbilities However, it is clear from these duties that, as the Del. Tech. representative at the
discussions concerning the paramedic associate degree program, shegave an opinion onthevery program
on which she would now be working. Moreover, she was directly and materidly responsible for the
exising paramedic program at the Owens Campus since she served as an advisor to that program. The
Commission concluded that the proposed contract would violate the post employment provision.

However, the Commisson may grant a waiver if : (1) the literd application of the prohibition is not
necessary to serve the public purpose; or (2) if thereisan undue hardship for the employee or the agency.
29 Ddl. C. § 5807(a).

@ Istheliteral application of the prohibition necessary to servethe public purpose?

The public purpose of the Code of Conduct is to insure public confidencein the integrity of its
government and that public employees avoid conduct in violation of the public trust or conduct which
creetes a judtifiable impression among the public that such trust is being violated. 29 Dd. C. § 5802(1).

In the context of post employment, it has been noted that public confidence in government has been
weakened by a widespread conviction that government offidas use their office for personal gain,
particularly after leaving the government. “ Ethicsin Government Act,” United States Senate Report
No. 95-170, p. 32. The man reason for public concern is that former employees may use informétion,
influenceand accessacquired during government servicefor improper and unfair advantage inlater dedings
with that department or agency. 1d. at 33. Reflecting that concern, post employment laws set a“cooling
off period” in areas where the ex-employee dedlt with the agency on certain matters. 1d.  In Delaware,
that “cooling off period” istwo yearsin the three areas described above. Here, while employed by Del
Tech, she was specificdly involved in putting together the very program for which she wishesto contract.
The public could suspect that she used her public position involving access to information on the program,
and access to colleagues, etc., to create a future employment opportunity for hersdf, giving her an unfar
advantage over other possble competitors.  In fact, there were discussions between her, the Cabinet
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Secretary of Hedlth and Socid Services and the President of Del Tech beginning more than ayear ago in
whichher willingnessto contract with Del. Tech. upon retirement was sought. Thisisnot to say that she,
infact, used her public position to capitdize, but the public purposeisto “avoid any judifidble impresson”
that the public trust was violated. Thus, the litera application of the Statute is necessary to achieve the
public purpose, and therefore would not be abass for awaiver.

2 Undue Hardship

As noted above, however, awaiver may be granted if there is an undue hardship for the agency.

“Undue hardship,” means “more than required” or is “excessve.” Commission Op. No. 97-18 (citing
MerriamWebster’s Collegiate Dictionary, p. 1290 (10th ed. 1992). Part of the bass for the request
was. her 26 years of experience at the college; she knows the policies, procedures and guidelines of the
College; she has extend ve experience with hedth accreditation; and she is very knowledgeable about the
Deaware hedth care sysem. As to the paramedic program, she indicated that she was “uniquely
qudified” because she worked with dl of the critical organizations involved with this program during the
past year and can coordinate between Public Hedth and Del Tech.
Bascdly, she was saying that she knew the playersand knew the system. The Commisson has previoudy
noted that what any former employee brings to the table in a post employment Situation isthat they have
an understanding of the policies, procedures, etc., and can arguably do the work faster and cheaper asa
result of ther prior work in the same area. Commission Op. No. 97-18. However, the very hardship
imposed by the statuteisthat any costs savings created by the former employee’ sfamiliarity withthe work
islogt. Logicdly, that argument could be used any time aformer employee is hired to perform the same
function for which such employee was directly and maeridly responsible. Id. I those facts done
condtituted “an undue hardship,” and thus a basis for a waiver, there would never be a “cooling off
period.” Id.

The other “hardship” basis was that the agency said there were sgnificant time condraints in developing
the program and that “finding ancther individud or firm with the requisite history and qudifications to
develop and implement this program would present an undue hardship and could significantly delay the
implementation of the educationa paramedic program.” To get the paramedic association program
implemented and running by August 1999, the program development had to begin immediately. The
agency haslooked interndly for someone to perform the tasks, but the two employeeswho have andlied
hedlth background are not as familiar with the paramedic needs or some of the other related issues and
the Dean of Academic Affairs thinks if one of those two individuds were used it could delay program
implementation anywhere from six months to as much asayear. The agency has not attempted to
advertise the position to persons outside the agency. Accordingto Mark Brainard, Ddl. Tech’'s Assgtant
VicePresdent, Personnel and Legd Affars, the agency just doesnot know if persons outside the agency
would have the experience she has in matters such as curricullum development, course development,
admissions standards, accreditation issues which are necessary for a paramedic program and who have
familiarity with the educationd sde. Even o, training or finding such an individud externdly or interndly
would cause aserious delay in meeting the deadline for starting the program.

Because “time is of the essence’ in getting this new degree program underway, it would be an undue
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hardship on the agency not to grant awaiver inthese circumstances. However, suchwaiver isconditioned
upon: (1) work limited to that “diver” of respongbilitiesrelated to developing the particular program; (2)
the contract is for one year; and (3) as stated a the Commisson medting, Ms. Studte will take a 30%
reduction in pay and will take no pay for the meetings in the spring.

While granting a walver, we strongly encourage the agency to be cognizant of the post-employment
provison, and where it has advance knowledge that anindividud is planning to leave State employment,
begin looking in atimey manner for areplacement. (Commission Op. No. 97-41).

Facilitating a Retreat - Waiver Granted

A State agency asked if hiring aformer employee, Albert Edwards, 111, to serve asafacilitator at
a two-day retreat on Team Building, in July, would violate the post-employment provison. While
employed by the State, he performed the same duties. He left State employment in January 1997.

The Code prohibitsformer employeesfromrepresenting or assgting a private enterprise on matters before
the State where they gave an opinion, conducted aninvestigation, or were otherwise directly and materidly
responsible for a 2-year period. 29 Ddl. C. 8 5805(d). The Commisson hashdd that private contracts
with the State condtitute a “ private enterprise.” Commission Op. No. 94-10. While employed by the
State, he facilitated this same typeof training. Thus, he would be performing the same duties for which he
was “directly and materidly responsible”  Asthe two-year period has not expired, such activity would
violate the post-employment provison.

The agency asked for awaiver if the activity would violatethe Code. Waivers may be granted if theliterd
goplication of the gtatute is not necessary to achieve the public purpose of the statute or would result in
an undue hardship to the employee or agency. 29 Ddl. C. § 5807(a).

The post employment provision is designed to prevent former employees from getting a*“leg up” on other
private enterprises that ded with the State. Commission Op. No. 95-11. Indiscussng the federd post-
employment provisonsgmilar to Delaware's, Congress noted: Like other conflict of interest statutes, post-
employment provisons are an attempt to insure public confidenceinthe integrity of government. “ Ethics
in Government Act,” SenateReport No. 95-170, p. 32. It noted that public confidence in government
has been weakened by awidespread convictionthat government officds usether officefor persond gain,
particularly after leaving the government. 1d. The mainreasonfor public concernisthat former employees
may use information, influence, and access acquired during government service for improper and unfar
advantage in later dealings with that department or agency. 1d. at 33. Reflecting that concern, post-
employment laws set a “cooling off period” in areas where the ex-employee dedt with the agency on
certain matters. 1d.

Smilaly, the Delaware legidature sought to insurepublic confidenceinthe integrity of government. 29 Ddl.
C. §5802. Itthen set a2-year “cooling off period” in areas where the former employee was“directly and
materidly responsble.” 29 Dd. C. § 5805(d). This limits the actud or perceived unfair advantage in
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subsequent dedlingswithadepartment or agency, while minimizing the burden on individudswho undertake
government service.

Here, the written request asked for awaiver on the basis that: “While other individuas could be hired to
provide this service, Mr. Edwards familiarity with the group and the program would reduce the advance
planning time required of the facilitator. This, coupled with hisresiding closeto theretreet Ste, should result
in cost-savings for the sate”

Every former employee can presumably bring continuity and familiarity to performing the same job, which
arguably would aways effect acost savings. If awaiver were granted only on that basis, the

former employee would aways have the advantage against competitors.

Further, “undue’ hardship means “more than required” or is “excessve.” See, Merriam Webster’s
CallegiateDictionary, p. 1290 (10thed. 1993); Black sLawDictionary, p. 1370 (5thed. 1989). The
very hardship imposed by the satute is that any cost savings created by the former employee’ sfamiliarity
withthework, whichaso resultsin continuity, islost. Logicdly, the*cost-savings’ argument could be used
anytime aformer employeeis hired to performthe same functionfor which such employeewas directly and
materidly responsible. If such ahardship were considered “ undue,” there would never be a* cooling off”

period.

Thus, toeffect the public purpose of precluding an actual or perceived unfar advantage and to give meaning
to “undue hardship,” the Commission has examined other factorsbrought toitsattentionat the hearing by
Ms. Nancy Pearsall, Staff Devel opment/Project Management. Sheagreed that therewere othersavailable
who would like to perform this work. However, she sated that: (1) there are no interna resources or
outside resources which could adequately provide the services that Mr. Edwards can provide in the time
frame given; (2) it would take her alot of time to bring someone se up to his levd; and (3) his vacant
position has been announced but not filled and it would requirealot of imeto prepare that individua even
when hired.

Because of the difficulties in finding an adequatdly trained facilitator and the difficulty in training someone
to his leve in time for this one retreat, combined with other facts such as the limited employment period,
the Commission grants awaiver for the agency to contract with him for the two-day retreat. This waiver
islimited to that two-day period and does not include any follow-up work. (Commission Op. No. 97-
09).
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