PERSONAL OR PRIVATE INTEREST
1991-2016

16-560 Personal or Private Interest: [Employee] was employed as the Director of [a
Division within a State Agency]. [The Division] was responsible for the [planning and
coordinating of specific activities]. He was also the Chairperson [of a] Working Group with
similar responsibilities]. The Working Group had 24 members and oversaw approximately
three million dollars in pass-through grants every year. Applicants for the grant money
applied to the Working Group whose members discussed each application and then voted
to determine the recipients. However, as Chairperson, [Employee] did not vote. His role
was to make sure the guidelines and procedures for awarding the grants and the
administration of the grants were followed.

Since he was appointed to his position as Director, he decided to apply for an
unpaid position as the [head of a private entity]. He had been [the head of the private
entity before but] gave up the position to devote his time to learning his new State duties.
Now that he had become comfortable with his State duties, he wanted to resume his
former [volunteer] position.

He asked the Commission to consider whether his [volunteer] position would create
a conflict of interest with his State position.

A. In their official capacity, honorary state officials may not review or dispose of
matters if they have a personal or private interest in a matter before them. 29
Del. C. § 5805(a)(1).

AA personal or private interest in a matter
personds independence of judgment in the perfo
to that matter. o 29 Del . C. Arpbvatdimdreatwiiet ) .

t hey, or a close relative, have a financi al
5805(a)(2). O6Mattero6 is defined as fany app
transaction of any s)rt.o 29 Del. C. A 5804

His [volunteer] position qualified as a personal interest. When the Commission
asked him about possible overlaps between his position with the State and his [volunteer]
position, he stated it was possible that [there may be some overlap in rare circumstances].
If such a situation were to occur, [Employee] could recuse himself from his [volunteer]
duties and assign them to other [volunteer personnel].

[Employee] also mentioned that [his volunteer organization] applied for grants
issued by the Working Group, of which he was Chairperson. However, [the volunteer
organization] did not submit grant applications themselves, they applied through [an
umbrella organization]. As a result, he would not be placed in a situation where he would
submit grant applications on behalf of [the volunteer organization] and then review those
same grant applications as part of his duties for the Working Group. Additionally, the
Working Group had 23 other members, significantly diluting the ability of any one member
to make decisions based upon a personal interest. Furthermore, while he may be required
to review grant applications submitted [to the Working Group], his position on the Working



Group did not allow him to vote, eliminating the possibility that he would vote in favor of his
private interest.

B. Employees may not engage in conduct that may raise suspicion among the
public that they are engaging in conduct contrary to the public trust. 29 Del. C. §
5806(a). Additionally, State employees may not contract with the State if the
contract is more than $2,000, unless it is publicly noticed and bid. 29 Del. C. §
5805(b)(1).

The purpose of the code is to insure that there is not only no actual violation, but
al so not even a Ajustif i2Del&. §i580P. rTeeLommossian of a vi
treated that as an appearance of impropriety standard. Commission Op. No. 07-35. The
test was whether a reasonable person, knowledgeable of all the relevant facts, would still
believe that the official s dutintegrgdyamdou!l d still b
impartiality. In re Williams, 701 A.2d 825 (Del. 1997). Thus, in deciding appearance of
impropriety issues, the Commission looked at the totality of the circumstances. See, e.g.,
Commission Op. No. 97-23 and 97-42. Those circumstances should be examined within
the framework of the Codeds purpose which is to
i mpressionodo that the Code is being violated by a
their conduct so that citizens are encouraged to assume public office and employment. 29
Del. C. 88 5802(1) and 5802(3).

The Commission determined that as long as he recused as necessary, his dual
roles did not create an appearance of impropriety.

16-50--Personal or Private Interest: In September 2016, PIC received anonymous
information about a State employee. After reviewing the information, Commission Counsel
contacted [Employee] to see if she wanted to seek an advisory opinion from the
Commission. [Employee] agreed and provided PIC with an organizational chart and email
communications between herself and [an investigative division of her agency]. [Employee]
had previously addressed similar allegations within [her Agency]. In her email to
Commission Counsel, she claimed she was completely cleared of any wrongdoing.

[Employee] was the Director [a specific division] within her [Agency]. [Her division
was responsible for identifying agency fraud, reporting it to the proper authorities and
collecting monies that was obtained by fraud]. The information PIC received alleged that
[Employee] had a conflict of interest because she had hired several family members, and a
family friend, to work in her unit.

Other allegations included the fact that [Employee] had allowed one of her
subordinates, [Ms. X], to hire her own daughter and a new employee had been promoted

too quickly. As the matter was [Employee] 6s req
[issue] was not relevant. The allegation regarding Ms. [X] was only relevant for the
purpose of examining [Employee]b6s role in approv

[Employee] was accompanied to the hearing by several of her employees. At the
hearing, [Employee] readily admitted that she had hired a former friend and some of her
immediate family members. However, before doing so, she requested permission from her
supervisors, which she received. When asked about potential conflicts of interest,
[Employee] indicated that she did not sit on the hiring panel for any of the interviews and
that she did not directly supervise any of the employees in question.
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A. In their official capacity, employees may not review or dispose of matters if
they have a personal or private interest in a matter before them. 29 Del. C. §
5805(a)(1).

A personal or private interest in a matter is an interest which tends to impair a

persond6és independence of judgment in the perform
to that matter. o 29a miateed of lawCa pergon a8 psréoaa) of 1 ) .
private interest if any decision Awith respect t
or detriment to accrue to the person or a close
similarly situated or \ehaséfindneal iptevestsnaprivaier a ¢l os e
enterprise which would be affectedd by a decisio
degree than others similarly situated. 29 Del. C. § 5805(a)(2)(a) and (b). A close relative

[

s defined as fiphdeenéandpsesublki ngésbloofod.hote wh I|Dee |
C. § 5804(1). However, a personal or private interest is not limited to narrow definitions

such as fAclose relativeso and Afinanci al interes
recognizesthata St ate of fici al can have a fApersonal or
limited parameters. It is a codification of the common law restriction on government

officials. See, e.g., Commission Op. Nos. 00-04 and 00-18. When there is a personal or

private interest, the official is to recuse from the outset and even neutral and unbiased

statements are prohibited. Beebe Medical Center v. Certificate of Need Appeals Board,

C.A. No. 94A-01-004 (Del. Super. June 30, 1995), aff'd., No. 304 (Del., January 29, 1996).

1. The Relatives

As to the hiring of her son and her sister, [Employee] had a conflict of interest as a
matter of law because they both fell within the definition of a close relative as defined in 29
Del. C. § 5804(1). The Commission then considered whether she was reviewing and
disposing of matters related to those employees. According to [Employee], she did not
review and dispose of matters related to those two employees because they reported to
other managers in the unit. However, allofthe uni t 6s managers ultimately
[Employee]. As a result, although she had a formal recusal strategy, the Commission
considered how effective her recusal strategy could be given the fact that the managers
supervising [ Empl oy gredodte [Empioyeal.t Anethrersfactarlaffectimya t e |
[ Empl oyee] 6s recusal strategy was the fact that
rel atives. Courts have noted that a persondés me
attempt at recusal. Prison Health Services, Inc. v. State, 1993 WL257409 (Del. Ch.);
Beebe Medical Center v. Certificate of Need Appeals Board, C.A. No. 94A-01-004 (Del.
Super. June 30, 1995), aff'd., No. 304 (Del., January 29, 1996).

Case law holds that the presence of a person with a conflict of interest can
influence those who had decision-making responsibility for the matter(s). While [Employee]
was able to avoid reviewing and disposing of matters involving her relatives (i.e. signing
their Performance Review), it was di fficul't for
presence did not affect those supervisors who were responsible for oversight of those
employees. However, when asked, Ms. [X] denied that [Employee] exerted any influence
over the supervision of her relatives. Although, under the circumstances, it was very
unlikely that Ms. [X] would feel comfortable saying otherwise. [Employee] was her
supervisor and controlled every aspect of her day-to-day work environment as well as her
performance reviews and promotion opportunities. In addition, Ms. [X] faced a similar
conflict of interest because her daughter also worked in the unit. While Ms. [X] did not
directly supervise her daughter, it was extremely unlikely she would admit to an issue



supervising [Employee]ds relatives because any ¢c
would likely affect her own daughter.

The Commi ssion also considered [Employee] 6s o
desire to hire qualified applicants and her difficulty recruiting employees. Of particular note
was the transparent manner in which [Employee] conducted herself, her cooperation with
the Commission and the fact that she received permission from her supervisors before
hiringanyof t he empl oyees at issue. Those factors we
deliberations.

In sum, after weighing all of the facts and circumstances, the Commission decided
that there was no indication that [Employee] had exerted any influence overher r el ati veds
supervisors and she was not reviewing and disposing of matters in which she had a conflict
of interest.

2. Family Friend

Conflicts of interest involving friends are established by the specific facts of each
case. The Commission had previously held that in deciding if there was an appearance of
impropriety because of an alleged professional or social relationship, it was improper to
ascribe evil motives to a public official based only on suspicion and innuendo. Commission
Op. No. 96-75 (citing CACI, Inc-Federal v. United States, Fed. Cir., 719 F.2d 1567 (1967).

According to [Employee], she had not seen [her friend] for more than 30 years and
only recently re-connected with him through social media. When her [friend] asked her
about job opportunities [in her division] she referred him to [Ms. X] and he was
subsequently hired. One of the allegations in the letter was that [the friend] would jump the
chain of command and take his complaints directly to [Employee]. The Commission then
weighed that information against the presumption of honesty and integrity afforded to
government employees. Beebe, C.A. No. 94A-01-004 (Del. Super. June 30, 1995), aff'd.,
No. 304 (Del., January 29, 1996).

The Commi ssion decided that the decision to d

structure was [the friendbés] decision, not [the
be problematic, the issue would be more appropriately addressed by inter-office policies
and procedures or in [the divisionb6és] Human ResoO

no indication [Employee] had a conflict of interest as it applied to [her friend].

B. Employees may not engage in conduct that may raise suspicion among the
public that they are engaging in conduct contrary to the public trust. 29 Del. C. §
5806(a).

The purpose of the code is to insure that there is not only no actual violation, but
al so not even a fAjustif i2Del&. §i580P. rTeeLomnossian of a vi
treats that as an appearance of impropriety standard. Commission Op. No. 07-35. The
test is whether a reasonable person, knowledgeable of all the relevant facts, would still
believe that the officialds duties could not be
impartiality. In re Williams, 701 A.2d 825 (Del. 1997). Thus, in deciding appearance of
impropriety issues, the Commission looks at the totality of the circumstances. See, e.g.,
Commission Op. No. 97-23 and 97-42. Those circumstances should be examined within
the framework of the Caocdheibesv ep uar pboaslea nwche chhe ti vee e o ¢
i mpressiono that the Code is being violated by a
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their conduct so that citizens are encouraged to assume public office and employment. 29
Del. C. 88 5802(1) and 5802(3).

That holding is consistent with the Delaware Supreme Court decision which held:
absent the existence of a conflict, it would not disqualify an individual based on an
unarticulated concern for the fAappearadice of i mp
i mpropriety claims have been criticized as being
Moreover, such unsubstantiated claims were sometimes used as a tactical tool just to
disqualify an official from participating when, in fact, there was no conflict. Seth v. State of
Delaware, Del. Supr., 592 A.2d 436 (1991). However, courts have also noted that a major
goal of the Ethics in Government Act was to avoid the appearance of impropriety. United
States v. Schaltebrand, 11" Cir., 922 F.2d 1565 (1991).

I n this case, the appearance of impropriety w
received information about [Employee] from at least two different sources. She had also
addressed similar allegations with [an investigative unit in her agency]. The Commission
decided the allegation of an appearance of impropriety was understandable given the
circumstances. However, [Employee] provided the Commission with reasonable reasons
for her actions. The Commission highlighted the fact that nepotism practices are almost
always fraught with suspicion and mistrust but in this instance, there was no conflict of
interest due to the high degree of transparency [Employee] had maintained about her
actions throughout her State service. She was reminded that although there was not
conflict of interest in this case, she should no
permission to further engage in hiring of family members.

The Commission decided there was no conflict of interest or appearance of
impropriety due to the transparency with which [Employee] conducted herself and the fact
that she had received permission from her supervisors to hire her relatives. She should
address the matter with her staff and put procedures in place to deal with the issues in the
future.

16-420 Personal Interest: On August 23, 2016, the Commission received an anonymous
letter alleging [a school district employee] had orchestrated the hiring of [two relatives by
the school district]. The letter was not signed nor notarized so it did not meet the standard
of a formal complaint. Ordinarily, it similar circumstances, Commission Counsel would
contact the individual identified in the letter to see if they wanted to seek an advisory
opinion from the Commission. However, [Employee] had already been before the
Commission on two prior occasions.

[ Empl oyee] previously appeared before the Con
hiring of [another relative] for which she received a waiver after the fact. Later it was
discovered that: she was not completely forthcoming when she provided the information to
the Commi ssion on which her waiver was based; sh
instructions that she not supervise [the relative]; and she did not properly notify members of
the school community about that restriction. After those discoveries, [Employee] appeared
before the Commission a second time to explain the discrepancies.

Given [Employee]bs past history with the Comn
with the Commi ssionds r ecomme dibeeterithe mattertot he Co mmi
the Attorney Generalés (AAGOo) office for further
Depending on the information gathered during the



decide to: (1) dismiss the matter; (2) present the matter before the Commission in a formal
hearing; (3) prosecute [Employee] criminally for Misuse of Public Office.

The Commission considered aggravating factors including: (1) [Employee] had
previously demonstrated an unwillingness to follow the recommendations of the
Commission; (2) [Employee] was already on notice that the hiring of family members is a
highly suspect practice. The Commission did not find any mitigating factors weighing
against the referral of the matter to the Attorn

The matter was referred to the AG6s office for f

16-390 Personal or Private Interest: [Employee] was recently appointed as the
Executive Director of [a] Board. In addition to overseeing the Board [related to her
profession] she was also responsible for the oversight of 11 other Boards.

[Employee] also worked as a consultant for [a small subdivision of a State agency].
As a consultant she worked with other groups who shared the same goals.

During the | ast contracting cycl e, [ Empl oyee]
facilitating quarterly meetings, providing guidance to other team members to help them
develop and implement strategies, and developing projects. A new contract was being
proposed and [the agency] wanted [Employee] to verify that her new position as Executive
Director did not create a conflict of interest with her position as a consultant.

A. In their official capacity, State employees may not review or dispose of
matters if they have a personal or private interest in a matter before them. 29
Del. C. 85805(a)(1).

AA personal or private interest in a matter
personds independence of judgment in the perform
to that 2,beltC 8805(@)(1). When there is a personal or private interest, the
official is to recuse from the outset and even neutral and unbiased statements are
prohibited. Beebe Medical Center v. Certificate of Need Appeals Board, Del. Super., C.A.

No. 94A-01-004, Terry, J. (June 30, 1995), a Ddl. 8upr,, No. 304, Veasey, C.J.
(January 29, 1996).

[ Empl oyee] 6s duties as Executive Director wer
consultant. Given the different nature of both positions, the Commission determined it was
unlikely [Employee] would have contact with colleagues from either position while working
for the other. Additionally, the [agency] was under [a separate department]. As a
consequence, it was unlikely there would be any type of overlap in either duties or
personnel between the two positions. That separation diminished the likelihood
[Employee] would be required to review or dispose of matters in which she had a personal
interest.

B. State employees may not engage in conduct that may raise suspicion
among the public that they are engaging in conduct contrary to the public
trust. 29 Del. C. § 5806(a).

The purpose of the code is to insure that there is not only no actual violation, but
al so not even a fAjustifi2Del.€. 8580 rTeeLomnissian of a Vvi
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treats that as an appearance of impropriety standard. Commission Op. No. 07-35. The

test is whether a reasonable person, knowledgeable of all the relevant facts, would still

believe that the official s duties could not be
impartiality. In re Williams, 701 A.2d 825 (Del. 1997).

The Commi ssion discussed the fact that [ Emplo
contracting with another State agency may raise concerns among the public that she was
awarded the contract because of her State position. However, the Code of Conduct
provided a solution to that perception. All State contracts in excess of $2,000 must be
publicly noticed and bid if there is a likelihood the contract will be awarded to a State
employee. 29 Del. C. § 5805(c). That is so the public can be assured that everyone had
an equal opportunity to bid on the contract. The rule applies regardless ofthe agency 6s
traditional procurement rules where the usual threshold for public notice and bidding is
$25,000 or $50,000. As a result, even if the dollar amount of the contract fell below [the
agencyodos] traditional publ ieyhad easondocdelievatie bi ddi ng
contract would be awarded to [Employee], the contract would have to be publicly noticed
and bid if itdéds value was over $2000. The Commi
impropriety would be cured by the more thorough bidding process.

The Commi ssion concluded [Employee] 6s consultant
interest with her State position so long as [the agency] publicly noticed and bid the contract
if it was for over $2000.

16-3706 Personal or Private Interest: [State official] is one of five elected members on [a]
School Board. The Board meets monthly to discuss and vote on policies, curriculum, and
recommendations of the districtds Superintendent
board President has asked her to recuse herself from discussions regarding [specific
personnel matters]. She had been asked to recuse herself twice over the past three years.
According to [State official], the board President believed she had a conflict of interest
because her husband worked for [an organization with an interest in personnel matters].
The [organization] is a state-wide entity which is made up of local associations. The
[organization] advocates for [matters important to school personnel]. The [state-wide
organization] also assists [the] local associations when they [interact with their district]. In
short, the [organization] has a significant effect on the [matters decided by the school
boards].

[ The official s spouse wor knatesfarw disséntinatesor gani z a
information to the [organization]és 12,000 membe
the [organization]ds quarterly newsletter. I n t
majority of the articles in the newsletter with assistance from one other co-worker. At the
meeting, he said the newsletter covers topics of interest to those in the education

community, including matters before | ocal school
spouse] does not have any decision-making authority related to [the organization]. The
[ organization] works with [the] | ocal associatio

separate from his classification as fAprogram st a
[State official] asked the Commission to decide if she had a conflict of interest

requiring her recusal when the school board was reviewing matters related to the

[organization].

A. Personal Jurisdiction



Me mbers of Boards of Education fall within th
are subject to the State Code of Conduct. 29 Del. C. § 5804(12)(a)(3).

B. In their of ficial capacity, employees may not review or dispose of matters
if they have a personal or private interest in a matter before them. 29 Del. C. §
5805(a)(1).

The question the Commission considered under this section of the Code was

whet her [ State official] had a conflict of inter
[organization], which would be likely to affect her ability to perform her school board duties

when reviewing [specific] matters. AA personal

which tends to impair a personds independence of
personds duties with respect toAperekomahasanatter . 0 2
personal or private interest when they, or a close relative, have a financial interest in a

private enterprise.o 29 Del. C. 5805(a)(2). 6 M
request, business dealing or transaction of any sort. 0 29 Del. C. A 5804(7).

a personal or private interest, the official is to recuse from the outset and even neutral and
unbiased statements are prohibited. Beebe Medical Center v. Certificate of Need Appeals
Board, C.A. No. 94A-01-004 (Del. Super. June 30, 1995), aff'd., No. 304 (Del., January 29,
1996).

[The spouse] had an on-going financial interest in retaining his position with [the
organization] and [State official] shared that financial interest through her familial
relationship with him. [The spouse] did not have any decision-making authority over [the
matters at issue] or any job duties related to them at all. The Commission first discussed
whether [State official] would be able to recuse herself from any matters directly related to

the [organization]. Her spouseds job did not in
Board meet face-to-face with [organization] staff or the representatives of the local
associations during [discussionsanResouRast her, t he

department or the district Superintendent played
Board [on the specific matters] and got feedback from the Board members.

While it appeared [State official] was sufficiently isolated from contact with the
[organization] and its employees when serving in her capacity as a Board member, the
Commission decided she would be unable to sufficiently recuse herself when her need to
do so would be most essential. For example, her [spouse] reports on important and
contentious matters involving local school boards. While he stated, and the Commission
believed, he would recuse himself from any newsworthy matters related to the Board, the
Commission could not ask him to do so. [Spouse] was not a State employee and the Code
of Conduct which requires recusal when confronted with a conflict of interest did not apply
to him. Second, [organization] could be unwilling to accommodate his recusal request
because he was not the individual with the conflicting interests. Third, if [spouse] were to
advise his wife that the [organization] was going to advocate for, or report about, an issue
before the Board, [State official] would have already participated in the proceedings leading
up to that point and her recusal would not cure her previous involvement.

Il n sum, t he Commi ssion decided recusal woul d
interest because it would be impossible for her to identify, in advance, those situations
which would require her recusal. Furthermore, the Commission does not have the power
to request [spouseds] recusal, nor does the Comm
monitor and enforce his recusal.


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5804

C. Employees may not engage in conduct that may raise suspicion among
the public that they are engaging in conduct contrary to the public trust. 29
Del. C. § 5806(a).

The purpose of the code is to insure that there is not only no actual violation, but
alsonoteven a fAjustifiabl e 29DplrCe&5802.0ThedComrhissian vi ol at i
treats that as an appearance of impropriety standard. Commission Op. No. 07-35. The
test is whether a reasonable person, knowledgeable of all the relevant facts, would still
believe that the officialds duties could not be
impartiality. In re Williams, 701 A.2d 825 (Del. 1997). Thus, in deciding appearance of
impropriety issues, the Commission looks at the totality of the circumstances. See, e.g.,
Commission Op. No. 97-23 and 97-42. Those circumstances should be examined within
the framework of the Codebs purpose which is to
i mpressiono that the Code is being violated by a
their conduct so that citizens are encouraged to assume public office and employment. 29
Del. C. 88 5802(1) and 5802(3).

The Commi ssion next considered whether [spous
justifiable impression of a violation. According to [State official], the appearance of
impropriety was the primary reason she was asked to recuse herself from Board
discussions related to [the issues in question]. The public could suspect she would have
access to confidential information which, if shared with the [organization], would put the
district at a disadvantage. That is not to say she would do so and the Commission
believed her when she stated she would not do so. The Commission assured [State
official] that she was entitled to a strong presumption of honesty and integrity. Beebe
Medical Center v. Certificate of Need Appeals Board, C.A. No. 94A-01-004 (Del. Super.
June 30, 1995), aff'd., No. 304 (Del., January 29, 1996). However, she did admit there was
talk of a similar nature when she was running for her school board seat. She stated some
members of the public had speculated that [State official] and her husband would share
confidential information with each other at home (sheused t he term fipillow tall
Commi ssion decided such specul ation was indicat.i
impropriety which would occur among the public if she were to participate in the [specific
issuel].

The Commission decided [State official] did have a conflict of interest between her role on
the Board and her spouseds employment with [orga
to recuse herself [as necessary].

16-290 Personal or Private Interestd Complaint: Any person may file a sworn
Complaint alleging violations of Title 29, Delaware Code, ch. 58. 29 Del. C. § 5810(a). On
June 9, 2016, [a citizen] filed a sworn Complaint against [a town official]. The Complaint
was properly notarized pursuant to 29 Del. C. § 4328(3). Hanson v. PIC, 2012 WL
3860732 (Del. Super. Aug. 30, 2012) (a f fPI&€ &. Hanson, 69 A.3d 370 (Del. 2013)).

After deciding the Complaint was properly sworn, the Commission next examined
the Complaint to determine if the allegations were frivolous or failed to state a violation. 29
Del. C. § 5809(3); Commission Rules, p.3, IlI(A). At this stage of the proceedings all facts
were assumed to be true. 29 Del. C. § 5808(A)(a)(4). Allegations that are deemed to be
frivolous or that fail to state a claim should be dismissed. 29 Del. C. § 5809(3). The
remaining allegations are then examined to determine if a majority of the Commission has
reasonable grounds to believe a violation may have occurred. Id. "Reasonable grounds to
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believe" is essentially whether there is any reasonably conceivable set of circumstances
susceptible of proof of the allegation. Spence v. Funk, 396 A.2d 967 (Del. Super., 1978)
(interpreting motion to dismiss under Super. Ct. Civ. Rule of Procedure 12(b)).

I. Personal Jurisdiction

No Code of Conduct legislation shall be deemed sufficient to exempt any
county, municipality or town from the purview of Subchapter I, Chapter 58 of
Title 29 unless the Code of Conduct has been submitted to the State Ethics
Commission [now Public Integrity Commission] and determined by a
majority vote thereof to be at least as stringent as Subchapter I, Chapter 58,
Title 29.0

29 Del. C. § 5802(4).

Town employees and elected and appointed officials are subject to the State Code
of Conduct unless the town adopts a Code of Conduct that is at least as stringent as the
State Code of Conduct. 29 Del. C. 85802(4). [The Town official] had been the Mayor of
[the Town for over 15 years]. He was subject to the State Code of Conduct because the
Town had not adopted its own Code of Conduct.

II. Subject Matter Jurisdiction

The Commission only addresses alleged violations of "this chapter"-Title 29, ch.
58. 29 Del. C. § 5810(h). The Complaint alleged [the Town official] violated: 29 Del. C. 88
5809(3); 5805(a)(1) & (2), (b), (c); 5806(c), (d), (e), (), (g); 5804(7), (8);. With the
exception of 88 5804(7) & (8) and 5809(3), the alleged conduct fell within the
Commi ssionbés statutory jurisdiction.

Il. Facts

[The citizen] alleged [the Town official] violated the Code of Conduct because of his
dual roles as Mayor [and as an employee of a private company] that contracts with [the
Town]. Specifically, she pointed to two separate conflicts of interest.

First, [the citizen] alleged [the Town] improperly entered into an Agreement with [a
private company] and afew local[re si dents t o i mprove efficiency in
utilities]. According to [the citizen], [some residents received a financial benefit from the
Agreement]. One of the [alleged beneficiaries] was [a resident who is married to [the town
of fi ci aih-lavd sThesTows beeefitted from the Agreement because the [Agreement
allowed the Town to expand the capacity of the utility which would allow more homes to be
built and allow the Town to collect more taxes]. [The company] benefitted from the
Agreementby being paid for their services. [ The cit
relative] received a financial benefit from the Agreement and that the financial benefit was
a direct consequence of his relationship to [the Town official].

Commission Counsel confirmed with the Town Solicitor that [the town official was
tangentially related to the resident]. At Commi
asked [the Town official] if he socialized with [resident]. [The Town official] responded that
they occasionally saw each other at family birthday parties but he did not otherwise
socialize with [resident].
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The second conflict of interest [the citizen] alleged was a conflict created by [the

Town official]l]ds employmenh Wuiht[ §tpei Tawa] ésmp

facility].
IV. Application of the Law

A. 29 Del. C. 8 5805(a)(1): Town officials may not review or dispose of matters if
they have a personal or private interest that may tend to impair judgment in
performing official duties.

The Complaint alleged [the Town official] had a conflict of interest because of his
dual roles as Mayor and as an employee of [the company]. When evaluating these
provisions of the Code of Conduct, the Commission has previously emphasized the fact

that a course of conduct need not actually resul

violation. Commission Op. Nos. 92-11; 99-34.

[The citizen] submitted documents which showed [the Town official] had an interest
in both [the company] and the Town. The documents also demonstrated the fact that both
entities did business with each other. However, [the town official] had previously appeared
before the Commission regarding his dual roles as a [company] employee and Mayor of
[Town]. Commission Op. 08-06. According to the previous opinion, [the company] had a
contract with the Town approximately seven years before [the town official] began working
for them. As a condition of his employment with [the company], it was agreed that [the
Town official] would not have any responsibilities related to [Town]. In addition, [the town
official] agreed to recuse himself from all matters related to [the company] while serving as
Mayor of [Town]. [The company] works with the Town Manager and the council member
who is the head of the [utility] regarding contracting issues. At the time of the 2008
hearing, [the Town official] filed the required ethics disclosure regarding outside interests
and advised the Commission that the Mayor only votes on matters if the council vote
results in a tie. He agreed to notify PIC if he was ever required to cast a tie-breaking vote
for a matter in which he had a conflict of interest. He had not disclosed any such vote
since the 2008 opinion was issued. While absence of information is not always
confirmation that an event did not occur, [the town official] was entitled to a strong
presumption of honesty and integrity. Beebe Medical Center v. Certificate of Need Appeals
Board, C.A. No. 94A-01-004 (Del. Super. June 30, 1995), aff'd., No. 304 (Del., January 29,
1996).

In addition to the previous advice from the Commission, the Town has its own
conflict of interest policy which requires anyone with a conflict to recuse themselves from
the decision-making process. [The Town official] signed the policy, as all Town employees
were required to do. Consequently, the Town would also monitor votes cast by [the Town
official] to determine if he was engaging in conduct which would create a conflict of interest.
Those facts along with the presumption of honesty and integrity afforded to [the Town
official] by law was considered by the Commission before reaching the conclusion that [the

Town official]l]déds employment with [the company] d
position as the Mayor of [Town] so long as he continued to recuse himself as required by
the State Code of Conduct and the Townds conflic

As to the conflict of interest related to [resident], [the Town official] did not vote to
select the participants of the [utility] program. He did sign the Agreement between the
Town and [resident] because the Town Charter requires that he sign on behalf of the Town,
but he only did so after the council had voted on the matter. According to the Town



Solicitor, the Town was still seeking more [residents] to participate in the [utility] program,
which made it unlikely [resident] was selected at the expense of another applicant or was
shown preferential treatment. In addition, the Agreement between the Town and [resident]
was identical to the Agreement between the Town and [another resident]. The identical
terms indicated that [resident] was not afforded any special consideration when he
engaged in the Agreement with the Town.

As to the existence of a tangential family relationship, Delaware Courts have held
that for the interest to be sufficient [to constitute a conflict of interest] the allegation of a
conflict cannot be merely conclusory, without supporting facts. Shellburne, 238 A.2d at
331; Camas v. Delaware Board of Medical Practice, Del. Super., C.A. No. 95A-05-008,
Graves, J. (November 21, 1995). In Camas, the Delaware Superior Court held that the
mere allegation of a familial relationship without additional facts to support a charge of a
conflict of interest was insufficient to state a claim. The familial relationship in that case
was one of husband and wife. Id. Here, the relationship was more attenuated. Similarly,
the Commission has also determined that the existence of such relationships without more,
are insufficient to establish a conflict of interest. (Commission Ops. 01-35, 16-14). While
the Complaint did set forth the existence of a tangential family relationship, there were no
additional facts which supported the allegation that the Agreement between the Town and
[resident] was predicated on a conflict of interest.

B. 29 Del. C. § 5805(2): A person has an interest which tends to impair the
person's independence of judgment in the performance of their duties when:

a. Any action or inaction with respect to the matter would result in a
financial benefit or detriment to accrue to the person or a close relative to
a greater extent than such benefit or detriment would accrue to others
who are members of the same class or group of persons; or

b. The person or a close relative has a financial interest in a private
enterprise which enterprise or interest would be affected by any action or
inaction on a matter to a lesser or greater extent than like enterprises or
other interests in the same enterprise.

The Code sets forth circumstances under which a person has a conflict of interest
as a matter of law. It was applicable to the alleged conflict of interest regarding [resident]
for purposes of determining whether he qualified as a O6cl ose rel atived as
Ssubsection 5805(2)(a). The Code defines ficl ose
childrenéand siblingbsl codd.tche 28hoDeel .an@. hAlI5F804 (1)
not qualify as a 0 dtl[teesTewn offecialladid not revie a conflistsof a r e s u
interest under this section of the Code of Conduct.

C. 29 Del. C. § 5805(b)(1): No town official may represent or otherwise assist any
private enterprise with respect to any matter before the town with which official
is associated by employment.

[The Town official] sought the advice of the Commission regarding his dual
roles in 2008. He was/is well aware of the limitations imposed upon him by the Code of
Conduct. The Commission noted that as a condition of his employment with [company],
he was barred from all matters related to the [Town]. Essentially, [the Town official]
arranged to recuse himself from all matters between [the company] and [the Town] on
both sides of the equation. The Commission decided it was highly unlikely he would



begin participating in those decisions after voluntarily recusing himself and seeking the

advice of the Commission.

This section of the Code did not apply to the alleged conflict regarding [resident]
he was ndte a@&ndperripyd sed under the statute.

D. 29 Del. C. 8 5806(c): No town official shall acquire a financial interest in
any private enterprise which such official has reason to believe may be
directly involved in decisions to be made by such official in an official
capacity on behalf of the town.

Given the Commi ssionb6s previous advice

reason to believe, or facts to support, the conclusion [the Town official] had made
decisions about [the company] in his official capacity as Mayor. First, he previously
received advice from the Commission instructing him that he must recuse. Second,
the Townds conflict of interest rul es
in any matter related to [the company]. Lastly, [the Town official] could not vote
unless the council vote resulted in a tie. In those circumstances he was required to
notify PIC about his vote, which the Commission did not receive. The lack of
consistent voting power also made it virtually impossible for the Mayor to exert
undue influence over the decisions of the Town Council.

Agai n, t
enterprised as defined by the Code of

E. 29 Del. C. § 5806(d): Any Town official who has a financial interest in any
private enterprise which is subject to the regulatory jurisdiction of, or does
business with, the Town shall file with the Commission a written statement
fully disclosing the same. Such disclosure shall be confidential and the
Commission shall not release such disclosed information, except as may be
necessary for the enforcement of this chapter. The filing of such disclosure
statement shall be a condition of commencing and continuing employment or
appointed status with the Town

[The Town official] filed the required disclosure in 2008.

F. 29 Del. C. § 5806(e): No Town official shall use such public office to secure
unwarranted privileges, private advancement or gain.

There were no facts to support the conclusion [the Town official] had
improperly benefitted from his position as the Mayor of [Town]. The contractual
relationship between [the company] and [the Town] was in place long before [the
Town official] began working for [the company]. Nor did the Complaint allege that
[the Town official] benefitted in any
program].

G. 29 Del. C. § 5806(f): No Town official shall engage in any activity beyond
the scope of such public position which might reasonably be expected to
require or induce such official to disclose confidential information acquired
by such official by reason of such public position.

his provision did not apply
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There were no facts to support the conclusion [the Town official] had
engaged in activity beyond the scope of his public position which required him to
divulge confidential information.

H. 29 Del. C. 8 5806(g): No Town official shall, beyond the scope of such
public position, disclose confidential information gained by reason of such
public position nor shall such official otherwise use such information for
personal gain or benefit.

There were no facts to support the conclusion that [the Town official]
disclosed confidential information to any person. To the extent that the Complaint
implied [the Town official] gave confidential information to [resident] regarding the
[utility] program by stating [resident] had equipment on his property before the
council voted on whether to include an additional parcel of his property in the
program, conclusory allegations based on suspicion and innuendo cannot support a
claim; rather, the claim must be based on hard facts. Commission Op. No. 96-75
(citing CACI, Inc.-Federal v. United States, 719 F.2d 1567 (Fed Cir. 1967)).

After evaluating all the relevant facts and circumstances, including the fact that [the Town
official] had previously sought the advice of the Commission, the Commission decided to
dismiss the Complaint in its entirety for failure to state a violation.

16-230 Personal or Private Interestd Complaint: On May 6, 2016, PIC received an un-
notarized AEthics Complainto from [an Empl oyee]
Counsel contacted [Employee] to advise her that the Commission could not consider her

letter as a formal Complaint unless it was notarized. [Employee] re-submitted the

Compl aint on June 13, 2016. Her Compl aint indic
submitted. 0 Commi ssi on Counsel contacted [ Empl o
Commission could not guarantee her anonymity if the matter moved forward as a

Complaint. She asked Commission Counsel to hold the Complaint until she could decide

whether she wanted to move forward, given the fact her identity would be revealed.

PIC received an anonymous letter on October 13, 2016 which alleged the same
conduct as was alleged in [Employee]ds Compl aint
Counsel on October 17, 2016 requesting that her Complaint move forward.

|. Procedure

Any person may file a sworn Complaint alleging violations of Title 29, Delaware
Code, Chapter 58. 29 Del. C. § 5810(a). A properly sworn Complaint must be notarized
pursuant to 29 Del. C. A4328(3). While [Employe
notarized in the proper format. Hanson v. PIC, 2012 WL3860732 (Del Super., Aug. 30,
2012)(af f 6d P11 C 6%A.3d 3¥@ (al.@013)). The Commission could have
decided to dismiss the Complaint for failure to be properly notarized. However, it was likely
[Employee] would simply have the Complaint notarized in the proper format and re-submit
it at a later date. Given the amount of time that had passed since [Employee] first
submitted her Complaint, the Commission examined the Complaint further to determine if
the Complaint adequately alleged a violation of the Code of Conduct.

Il. Jurisdiction



The Commi ssiondés jurisdiction is |i%eted to I
e.g., 29 Del. C. 8§ 5808(a) and 8§ 5809(2). It may only act if it has jurisdiction over the party
charged and jurisdiction over the complaintés su

A. Personal Jurisdiction

[Supervisor] was a State employee working for a State agency as defined in 29 Del.
C. 88 5804(11) and (12)(a). As a result, the Commission did have personal jurisdiction
over [Supervisor].

B. Subject Matter Jurisdiction:

The Commission next examined the Complaint to determine if the allegations were
frivolous or failed to state a violation. Commission Rules, p.3, llI(A). At this stage of the
proceedings all facts were assumed to be true. 29 Del. C. 8§ 5808(A)(a)(4). Allegations
that are deemed to be frivolous or that fail to state a claim should be dismissed. 29 Del. C.
§ 5809(3). The remaining allegations should then be examined to determine if a majority of
the Commission has reasonable grounds to believe a violation may have occurred. Id.
"Reasonable grounds to believe" is essentially whether there is any reasonably
conceivable set of circumstances susceptible of proof of the allegation. Spence v. Funk,
396 A.2d 967 (Del. Super., 1978) (interpreting motion to dismiss under Super. Ct. Civ. Rule
of Procedure 12(b)).

Ill. Facts

The Complaint alleged [Supervisor] was reviewing and disposing of matters in
which she had a personal or private interest in
interest provision. 29 Del. C. 8 5805(a). Specifically, the Complaint alleged 14 separate
instances of professional conduct which [Employee] believed were influenced by
[ Supervisor] és personal i Awtor&erse Bhe allegationeweee: of [ Emp |

1. Manager verbally reprimanding [sic] staff because of issues brought to her by the
subordinate.

2. Manager giving subordinate management responsibilities/tasks to create
experience to gain promotion.

3. Manager reviews applications, selects applicants less qualified to ensure that
subordinate receives most qualified rating to get promotion.

4. Manager writes questions for interview, provides with [sic] answers to subordinate
and is on the interview panel to ensure promotion.

5. Manager had to interview in house applicants (All) for position- subordinate was
less qualified in respect to another [employee] who was given an insufficient reason
for the decision. Rumored that HR contacted [other employee] to find out why she
declined the position, but she had not been offered the position; HR was told a
different story from the truth/incorrect translation of what transpired.

6. Manager treats subordinate as a right hand when there are two other management
positions (staffed).

7. Manager violates DOA Pcard policy- gave subordinate her Pcard (state issued) to
hold during office absence in case of need to use and subordinate used for
payment(s); not necessary because other managers in office are card holders.

8. Manager again, reviews/selects applicants to secure subordinates promotion
(interviewed week of 5/21/16, offered & accepted position same week of
interviews); moving from a pay grade 8 to a 15 in less than 10 months.



9. Manager again, writes questions and provides with answers to subordinate and
participates on interview panel to ensure promotion.

10. Subordinate eludes [sic] that she will receive the position before the interview is
conducted-making personal/financial plans prior to on the basics [sic] of knowing
that she would acquire the promotion.

11. Subordinate revealing information about relationship with and knowledge of other
staff medical issues from Manager- HIPPA violations and the Pcard issue because
she is not qualified for management and neither is the Manager who received her
promotion on the same basics [sic].

12. Manager and subordinate take every break (smoke) and lunch together when
possible since about July 2015 (inappropriately unprofessional actions/behavior).

13. Subordinate reveals after hours/weekend gatherings with Manager and their
families.

14. Manager covers for subordinate and openly reprimands other staff on the basic [sic]
of what the subordinate states without finding out what actually transpired; including
management.

IV. Application of the Law
When deciding whether there were sufficient grounds to support each allegation, the
Commission considered the law applicable to those allegations. The Complaint alleged
multiple violations of 29 Del. C. § 5805(a) which reads:

No state employeeémay participate on behalf o
disposition of any matter pending before the State in which the state

empl oyeeéhas a personal or private interesté.
interest in a matter is an interestwhichte nds t o i mpair a personés
independence of judgement in the performance

respect to that matter.

As a matter of | aw, a person has a personal o
respect to the matter would result in a financial benefit or detriment to accrue to the person
or a close relative to a greater extentodo than ot

close relative has a financial interest in a pri
decision on the matter to a greater or lesser degree than others similarly situated. 29 Del.

C. A 5805(a)(2)(a) and (b). A close relative 1is
siblings of the whole and half-b | oo d . o 29 Del. C. A 5804(1).

The Complaint did not allege that [Supervisor] and [the subordinate] had a familial
relationship. As a result, [Supervisor] could not have a conflict of interest as a matter of
law. The Commission decided there were insufficient facts to determine if [Supervisor] had
a conflict of interest as a matter of fact. The Complainant was encouraged to re-submit the
Complaint with supporting documentation.

16-20 and 16-319 Personal or Private Interest:
[Committee Participation]
The [Committee] is a public entity created by [a state agency] to review information

and issue recommendations [to increase performance of outside entities related to the
agencyods mission]. The [Committee] r dolddsews info



public meetings to discuss the information with
the matters discussed at each meeting. During each process, the [Committee] holds two
meetings: an initial meeting, where no recommendations are made, and a final meeting,
where recommendations are made. The [Committeeo
from each meeting, are reviewed by the [agencybs
The Secretary may adopt or reject the [Committee

The [Committee] has nine members. The State [agency] designates two of their
members to be representatives on the [Committee]. The remaining members are
appointed by the Secretary and include employees of the [agency], a community leader
and two members of [Entity X]. [Person B] is a voting member of the [Committee] and
[Person A] is a non-voting member.

Members of the [Committee] are appointed, or re-appointed, once a year. When
asked to describe her role on the [Committee], [Person A] stated she serves as an
i nterpreterd between [the member entitybs] repr
[Committee] who tend to speak in language familiar to those employed [by the agency], but
not necessarily familiar to [the member entities] representatives who tend to be lay-people.
[Person B] is a voting member of the [Committee]. [Person B] believes that when [the
member entities perform badly] it reflects poorly on the community in general. [Person A
and Person B] are the two [Committee] members most experienced in [the member
entityods] operations.

[Entity X]

Both [Person A and Person B] are members of [Entity X]. [Entity X] is a non-profit
organization which provides support services to [the member entities]. [Entity X] educates
the public about [their mission and that of the member entities], [helps member entities]
share in efficiencies and advocates for policy changes which benefit the [entities]. To
advance initiatives supported by [the member entities], [Entity X] frequently lobbies in the
General Assembly. In return for their support, the [member entities] pay dues to [Entity X]
which accounts for 15% of their funding. [Person A] is the Executive Director and she is
employed by [Entity X]. [Person B] is Board President, a voluntary position with a six year
term limit. His term expires this year. [Person A and Person B] stressed the fact that
[Entity X and the Committee] have similar goals.

A. Personal Jurisdiction

Board and committee members are considered #dnlft
subject to the State Code of Conduct. 29 Del. C. § 5804(6).

B. In their official capacity, honorary state officials may not review or dispose of
matters if they have a personal or private interest in a matter before them. 29 Del. C.
§ 5805(a)(1).

The Commission considered whether [Person B or Person A] had a personal
interest in [Entity X] that affected their ability to perform their duties as members of the

[ Commi ttee]. nA personal or private interest in
a personé6s independence of judgment in the perfo
respect to that matter. o 29 Del. C. A 5805(a) (1)

interest when they, or a close relative, have a


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5804

Del . C. 5805(a)(2). OMatter 6 egsestdbasinesmed as fAany
dealing or transaction of any sort. o 29 Del . C.
private interest, the official is to recuse from the outset and even neutral and unbiased

statements are prohibited. Beebe Medical Center v. Certificate of Need Appeals Board,

C.A. No. 94A-01-004 (Del. Super. June 30, 1995), aff'd., No. 304 (Del., January 29, 1996).

There is no question that the [Committee] is a State entity. However, [the member
entities] are also considered [a State entity]. They are an act of the General Assembly.
[Citations omitted].

While [Entity X] was not a State entity, it was a non-profit organization which
represented the interests of [the member entities]. In reality, [Entity X] was made up of
political subdivisions of the state and advanced the legislative and public relations agenda
of those entities. In a similar matter, the Office of Constitutional Rights and Public Trust
(OCRPT) declared that a voluntary umbrella organization which was comprised of three
poli ti cal subdivisions of the State was not consid
Del. C. § 5804(9). That organization had an almost identical relationship to its member
organizations as [Entity X] had with [their member entities].

The Commission discussed the fact that [Person B] was a voting member of the
Committee but not a paid member of [Entity X]. They contrasted those facts with [Person

Ab6s] circumstance where she i s avotipgarieddberoinpl oyee o
the [Committe e | . The result of the debate was a findir
enterprisedo as defined in the Code and as a resu

would create a conflict of interest.

The Commission next turned to an examination of whether [Person A and Person
B6s] dual roles would be |Ilikely to raise suspici

C. Employees may not engage in conduct that may raise suspicion among the
public that they are engaging in conduct contrary to the public trust. 29 Del. C. §
5806(a).

The purpose of the code is to insure that there is not only no actual violation, but
al so not even a 0 joftaviolatidni 20 Dél. €. §i530P. rTleeLoMMussian
treats that as an appearance of impropriety standard. Commission Op. No. 07-35. The
test is whether a reasonable person, knowledgeable of all the relevant facts, would still
believe that the officialds duties could not be
impartiality. In re Williams, 701 A.2d 825 (Del. 1997). Thus, in deciding appearance of
impropriety issues, the Commission looks at the totality of the circumstances. See, e.g.,
Commission Op. No. 97-23 and 97-42. Those circumstances should be examined within
the framework of the Codeds purpose which is to
i mpr essitchredo Ctoldeet i s being violated by an official
their conduct so that citizens are encouraged to assume public office and employment. 29
Del. C. 88 5802(1) and 5802(3).

At least several [people] had interpreted the dual roles of [Person B and Person A]
as inappropriate, which was evidenced by [a letter to a different State agency]. However,
they overlooked the fact that [the member entities] are State entities. [Entity X] represents
the interests of political subdivisions of the State. [Person A and Person B] were both
appointed to their position on the [Committee] by the Secretary who was surely aware of
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their positions with [Entity X]. Additionally, the Commission could not think of a set of

circumstances in which the [Committee] and [Entity X] would have competing interests. As

members of the [Committee], [Person A and Person
applications and monitor [their] performance. Poorly performing [entities] may [lose the

ability to operate in the State]. While the public may assume that members of [Entity X]

would be opposed to [such an action against their member entities], the reality was that

poorly performing [member entities] reflect poorly on all [of the member entities]. As a

result,| Ent ity Xo6s] goal s were aligned, rather than

The Commission also discovered that when [Person B] stepped down from the
[Committee] for a period of time, the Secretary appointed [a person in a similar position] as
his replacement, evidencing a need for a [Committee] member with [that type of]
experience. The Commission discussed the fact that other boards and commissions are
required to have members knowledgeable in the field over which they have jurisdiction.
For example, the Board of Veterinary Medicine has veterinarian members because of the
need for specialized knowledge. [Other] members of the [Committee] were experienced [in
some areas of the Committeeds purvi ew,rsobut not t
B] . Furthermore, the [ Commit t-gppoitedoncemaeyedrer s ar e a
Should the Secretary become unhappy with the inf
having on the [Committee] or if he received political pressure to remove them, he could
easily appoint replacements. Lastly, the Commission considered the fact that the
Secretary may accept or reject the recommendations of the [Committee]. Should the
Secretary believe the recommendations of the [Committee] were unduly influenced by
[Person A or Person B], he was free to ignore the recommendations of the [Committee].

The Commission then engaged in a lengthy debate weighing the competing
interests.

No conflict of interest for [Person A or Person B]. The Secretary could ignore the
recommendations of the [Committee] if he chose to do so and they were appointed to [the
Committee] because of their [particular] expertise with [the member entities].

16-180 Personal or Private Interest: [Employee] worked [for a State agency located in

Dover]. The [Division is responsible for documenting and collecting federal taxes and

di spersing the tax revenue to varioussisthg at es] .
customers with [filing their federal paperwork].

[Employee] and her husband purchased a [business regulated by her State
agency]. [Employee] performed all of the record-keeping functions for the business
including [the forms required by her State agency]. [Employee] would not process her
companyo6s paperwork or filings while working at
access the Statebds computer system from her home

[Employee] asked the Commission to consider whether her ownership of a
business regulated by her State agency created a conflict of interest with her State job.

A. State employees with a financial interest in a private enterprise that does

business with the State must file a full disclosure as a condition of

commencing and continuing employment with the State. 29 Del. C. § 5806(d).
AFinancial interesto in a fAprivate e2t erpriseo
Del. C. 8 5804(5)(b).
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[Employee] submitted the required Ethics Disclosure.

B. In their official capacity, employees may not review or dispose of matters if
they have a personal or private interest in a matter before them. 29 Del. C. §
5805(a)(1).

AnA personal or private interest in a matter i
personds independence of judgment in the perform
tothatmatt er . 0 29 Del. C. A 5805( a)ignat)imitedtoA per sonal
narrow definitions such as fAclose relativeso and
Rat her , it recognizes that a Statepteféstoabutand

those limited parameters. It is a codification of the common law restriction on government
officials. See, e.g., Commission Op. Nos. 00-04 and 00-18.

In other matters related to employees [working for the same agency, but a different
division], the Commission decided that recusal was not a perfect resolution to the conflict of
interest issue. In Commission Op. 13-29 (attached), the Commission decided it would be a
conflict of interest for an employee to perform work for a private company outside of her
State work hours, despite the fact she had agreed to recuse herself from matters related to
the private company during State work hours. I n
supervisor in her division obfuscated the remedial effects of recusal. Id. Similarly in
Commission Op. 16-05 an employee was not permitted to accept part-time employment at
a [related, private business] even though he had a recusal strategy approved by his
supervisors. The Commission decided recusal would not serve as a sufficient deterrent to
the appearance of impropriety which would be created by the dual employment. Id.

In her State position, if [Employee] processed the required filings and paperwork for
her private business, she would be disposing of matters in which she had a private interest.
When there is a personal or private interest, the official is to recuse from the outset and
even neutral and unbiased statements are prohibited. Beebe Medical Center v. Certificate
of Need Appeals Board, C.A. No. 94A-01-004 (Del. Super. June 30, 1995), aff'd., No. 304
(Del., January 29, 1996). [Employee] recognized she could not conduct company business
while working at her State job. Nonetheless, to ensure that all of the paperwork was
processed appropriately, the Commi ssion decided
personally appear at [the agency] to submit filings and payments, as required. The
heightened requirement increased the transparency of the process for both [the Employee]
and [the agency], as well as assuring her co-workers and the public that no special
consideration was afforded to her because of her employment at [the agency].

Additionally, the quarterly nature of the filings did not impose an undue burden on her
private business.

C. Employees may not engage in conduct that may raise suspicion among
the public that they are engaging in conduct contrary to the public trust. 29
Del. C. 8 5806(a).

The purpose of the code is to insure that there is not only no actual violation, but
al so not even a fAjustifi2Del.€. 8580 rTeeLomnissian of a vi
treats that as an appearance of impropriety standard. Commission Op. No. 07-35. The
test is whether a reasonable person, knowledgeable of all the relevant facts, would still
believe that the officialds dutitegrdyamdou!l d not be
impartiality. In re Williams, 701 A.2d 825 (Del. 1997). Thus, in deciding appearance of
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impropriety issues, the Commission looks at the totality of the circumstances. See, e.g.,
Commission Op. No. 97-23 and 97-42. Those circumstances should be examined within
the framework of the Codebs purpose which

i mpressiono that the Code is being violated

their conduct so that citizens are encouraged to assume public office and employment. 29
Del. C. 88 5802(1) and 5802(3).

[Employee] asked the Commission to decide if she could be granted access to a
customer database used by employees/owners of other companies. Ordinarily, her
supervisor approved the issuance of log-in and password access to the database. The
information in the database is not open to the public. Given the potential for a conflict of
interest, [Employee] was denied access to the database by her supervisors. The
Commission agreed with their decision. First, [Employee] would have to apply to her own
supervisor to obtain authorized access. That, in itself, created an appearance of
impropriety. The public could assume she was given access because of her work
relationship with her supervisor. Second, she would be the only person to have access to
the system as both an employee and as a customer. It could appear to other business
owners, or to the public, that her State access would afford her benefits that other users did
not have. That is not to say she would misuse the system. She was entitled to a
presumption of honesty and integrity. However, given the fact [Employee] processed
information from the database as part of her State job the Commission decided it would be
improper for her to also access the database as a customer.

The Commi ssi on deci-dwnaship d [the business]edid Boscreat®a
conflict of interest with her position at [the State agency] as long as she abided by the
conditions set forth above.

16-150 Personal or Private Interest (Complaint):
I. Procedure

Any person may file a sworn Complaint alleging violations of Title 29, Delaware
Code, Chapter 58. 29 Del. C. § 5810(a). On March 15, 2016, [Complainant] filed a sworn
Complaint against [a State official]. The Commission decided the complaint was properly
notarized pursuant to 29 Del. C. § 4328(3). Hanson v. PIC, 2012 WL 3860732 (Del. Super,
Aug. 30, 2012) (a f fPI€ d. Hanson, 69 A.3d 370 (Del. 2013)).

After making a determination that the Complaint was properly sworn, the
Commission next examined the Complaint to determine if the allegations were frivolous or
failed to state a violation. Commission Rules, p.3, llI(A). At this stage of the proceedings
all facts are assumed to be true. 29 Del. C. § 5808(A)(a)(4). Allegations that are deemed
to be frivolous or that fail to state a claim should be dismissed. 29 Del. C. § 5809(3). After
reviewing the Complaint, the Commission decided that, assuming all facts to be true, the
allegations were not frivolous, nor did the Complaint fail to state a claim.

The allegations were then examined to determine if a majority of the Commission
had reasonable grounds to believe a violation may have occurred. 29 Del. C. § 5809(3).
"Reasonable grounds to believe" is essentially whether there is any reasonably
conceivable set of circumstances susceptible of proof of the allegation. Spence v. Funk,
396 A.2d 967 (Del. Super., 1978) (interpreting motion to dismiss under Super. Ct. Civ. Rule
of Procedure 12(b)).

t
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Il. Personal Jurisdiction

The Commi ssionds jurisdiction extends to Stat
5804(13). Stateof f i cers are defined as fany person who i
chapter to file a financial disclosure statement

Assembly or judges in the courts of this State. 29 Del. C. § 5812(n)(1)(a). As a State
officer, [the subject of the complaint] is required to file a Financial Disclosure form with PIC.
Furthermore, [the official] did not fall within the above listed exclusions.

Ill. Subject Matter Jurisdiction

The Commission can only address alleged violations of "this chapter"-Title 29,
Chapter 58. 29 Del. C. § 5810(h). The Complaint alleged [the State official] violated the
Code of Conductdos prohibition against accepting
monetary value, where the acceptance may result in: (1) impairment of official judgment or;

(4) have an adverse effect on the publicds confi
5806(b). The alleged conductdidf al I wi thin the Commi ssionds stat
IV. Facts

[The State official is a member of a professional organization related to their State
job. The purpose of the organization is to establish rules and regulations that govern a
particular industry. The of fi ci analogani3atiamt e of f i c
every five years. In 2009, a subsection of the professional organization created a forum by
which regulators of the industry meet with companies engaged in the business being
regulated. The forum is held in various locations all over the world. The purpose of the
forum is to monitor the degree of risk each business poses to the U.S. economy. The
forums benefit the businesses and the regulating entities].

[ Compl ai nant obtained copies of t lektheSt ate off
State official improperly accepted reimbursement of travel expenses from the businesses
regulated by their office. Complainant submitted receipts from seven trips in FY2015].

V. Application of the Law

No state employee, state officer or honorary state official shall accept other
employment, any compensation, gift, payment of expenses or any other thing of
monetary value under circumstances in which such acceptance may result in any of
the following:

(1) Impairment of independence of judgment in the exercise of official duties;
(2) An undertaking to give preferential treatment to any person;

(3) The making of a governmental decision outside official channels; or

(4) Any adverse effect on the confidence of the public in the integrity of the
government of the State.

29 Del. C. § 5806(b).

The Complaint specifically alleged violations of subsections (1) and (4). When
evaluating those provisions of the Code of Conduct, the Commission has previously
emphasized the fact that a course of conduct need not actually result in a violation, only
that it fAmay r eGoorhigsion Op.Mosa92-li; 99434t i on .



A. Impairment of Independence of Judgment in the Exercise of Official Duties

[The State official regulates a particular industry. The regulations benefit both the
State and consumers].

The travel expenses giving rise to the complaint were for trips to [industry forums].
[The forums were created by the] professional organization to which [the State official]
belongs and through which their State agency seeks professional accreditation. Through
their organizational support and advocacy, [the organization has deemed the forums] to be
important to both the companies and the regulating bodies. The [forums] facilitate the
sharing of confidential information which allows both entities to operate more efficiently,
evaluate the degree of risk each company introduces into the market and agree on best
practice standards.

The issue considered by the Commission was whether the payment of [the
of ficial 6s] t r aspoasbringecrnpany(es) may tend totintpair their
professional judgment. The Complaint did not allege facts, nor was there any other
evidence, which would suggest their judgment was actually affected.

The Commission weighed several factors while deciding the matter. The
Commission considered the distinction between a regulated entity and an entity contracting
with the State to be a key distinguishing factor. In order to properly regulate [specific]
business in the State, the more information [the official] has about the company, the better
off Delaware consumers are likely to be. The Commission also attributed significant
importance to several other factors. First, the [forums] were created by the professional
organization through which Delaware receives its accreditation. Presumably the national
organization responsible for such accreditation would apply well-settled industry standards
when conducting its accreditation review. There was no reason to believe the
[organization] would deviate from those standards when creating and promoting
attendance at the [forums]. Second, the trips appeared to be of short duration, reducing
the likelihood that the trips were used for personal recreational purposes. Third, it
appeared the travel expenses were first paid by the State and the State was then
reimbursed by the company, no payments were sent directly to [the State official]. Lastly,
the [forums] were hosted by many companies, not just one. That fact greatly reduced the
likelihood that one company could gain an advantage over the others by paying [the State
of f i cxpendeds] e

The Commi ssion decided that [the State offici
part of their job. Not only does [the official] regulate the companies, [the official] also has a
duty to protect Delaware consumers. The entity which accredits [the] State office decided
that the best way for regulators to monitor the degree of risk borne by each company was
to attend the [forums]. Furthermore, the monies were first paid by the State and then the
State was reimbursed. [The State official] did not receive any direct payments from the
companies.

B. Any Adverse Effect on the Confidence of the Public in the Integrity of the
Government of the State

The restriction prohibiting conduct that may result in "any adverse effect on the
public's confidence in the integrity of its government," is basically an "appearance of
impropriety" test, as is the restriction, found in 29 Del. C. § 5806(a), against engaging in



any conduct that may "raise suspicion” that the public trust is being violated. Commission
Op. Nos. 98-11; 98-23; 98-31. Thus, the law does not require an actual violation.
Commission Op. Nos. 97-11; 98-14. It only requires that it "may result in an adverse effect
on the public's confidence." See also, Commission Op. No. 99-35 (citing 63C Am. Jur. 2d
Public Officers and Employees § 252 (actual conflict is not the decisive factor; nor is
whether the public servant succumbs to the temptation; rather it is whether there is a
potential for conflict)). To decide if there is an appearance of impropriety, the Commission
weighed the totality of the circumstances--facts diminishing an appearance of a conflict and
facts lending themselves to an appearance of a conflict. Commission Op. No. 96-78.

While [the State official] does have decision-making authority over the [industry]
operating in Delaware, the Commission decided the risks faced by Delaware citizens and
the Delaware economy by having [the State official] perform their duties without all the
relevant information far outweighed any appearance of impropriety that may be created.

The Commission did not have reasonable grounds to believe that a violation of the Code of
Conduct occurred. As a result, the Complaint was dismissed and the matter closed.

16-140 Personal or Private Interest: In March, the Public Integrity Commission (PIC)
received two anonymous letters alleging that [a Board member] voted for matters in which
he had a personal interest in violation of 29 Del. C. 5805(a)(1). Specifically, the letters
alleged that [the honorary State official] was making official decisions regarding [an
employment matter], despite being related to [an applicant]. The authors of the letters did
not file a formal, notarized complaint as required by the court in PIC v. Hanson. 2012 WL
3860732 (Del. Super., August 30,2012 (af f 6 d P11 C 69A.3d 874 (Dal. R013)).
Therefore, Commission Counsel contacted [the honorary State official], made him aware of
the allegations, and asked if he wanted to seek an advisory opinion from the Commission.
After consulting an attorney [the honorary State official] informed Commission Counsel that
he wanted to seek an advisory opinion.

The Board has seven members. In September 2015, a meeting was held to
discuss applicants for [a vacancy]. According to the Board minutes, the Board adjourned
to Executive Session to discuss whether to interview the applicants or to make a selection
without holding interviews. At the hearing [the honorary State official] informed the
Commission that one Board member did not attend the Executive Session and two other
members | eft before the session was adjourned.
the selection of [an employee] is held during a public session, after the candidates had
been interviewed. However, in this case, the discussion took place while the Board was in
Executive Session because some of the applicants were current employees and the Board
was prohibited from discussing personnel matters in public. Additionally, the Board was
considering a short-term contract for a [temporary employee] which precipitated a
suspension of some of the usual formalities of the hiring process. However, the job was
posted and the [Board] received applications from all over the country.

When asked if other Board members were aware of his acquaintance with
[Applicant], he stated that some people did know. It was not something he advertised, nor
was it something he tried to hide. At the hearing, he told the Commission that during
Executive Session the Board decided to hire [Applicant] based upon a variety of factors.
First, [Applicant] was the only applicant with prior experience [in the position]. He had
previously [worked in a similar position] for 12 years. Second, the [entity under the
Boar doés |j ur i feedng fcom]iaeriticalwadsin leadership. The previous



[employee] had taken a leave of absence and the [next person in a leadership role] had
retired at the end of August. Third, the [entity] had an important matter pending. While
[employed by a different entity, Applicant] had [been successful with a similar matter].
Fourth, the [entity] had previously hired individuals for the position without interviewing the
applicants. In short, he was selected because he was the most qualified candidate.

When the Board re-convened the public session, [the honorary State official]
introduced a motion to hire [Applicant]. The Board voted 4-3 to hire [Applicant] effective
October 2015, with [the honorary State official] voting in favor of the motion.

When asked about his relationship to [Applicant], [the honorary State official] stated
[there was a distant tangential relationship by marriage]. The relationship did not qualify as
a ficlose relativeodo as defined ihonorar9Stdeel . C. A 58
official] did not have a conflict of interest as a matter of law. 29 Del. C. § 5805(a)(2)(a.).
However, the Commission considered whether [the honorary State official] had a conflict of
interest as a matter of fact.

A. Personal Jurisdiction

Members [of the Board] fall within the defini
subject to the State Code of Conduct. 29 Del. C. § 5804(12)(a)(3).

B. In their official capacity, employees may not review or dispose of matters if they
have a personal or private interest in a matter before them. 29 Del. C. § 5805(a)(1).

AA personal or private interest in a matter i
persondspendence of judgment in the performance
to that matter. o 29 Del. C. A sédlénteado( 1) . A pe
narrow definitions such as fAcl ose r8s80a@@Ryvesod and
Rat her , it recognizes that a State official can
those limited parameters. It is a codification of the common law restriction on government
officials. See, e.g., Commission Op. Nos. 00-04 and 00-18.

At common law and since its codification, Courts and this Commission have
recognized that the provision covers a variety o
or pri vat &eejcasesitedin Commission Op. Nos. 00-04 and 00-18. Delaware
Courts have held that under the common law, which has since been codified, the issue of
whet her the fApersonal or private interesto is su
issue of fact, not of law as in § 5805(a)(2). See, e.g., Shellburne, Inc. v. Roberts, Del. Ch.,
238 A.2d 331 (1967) (under common law, where complainant alleged government official
had fApersonal interest, 0 and fAconflict of intere
relationships, and used public office in furtherance of such personal interest, court held
determination was issue of fact); Prison Health Services v. State, Del. Ch., C.A. No.
13,010, Hartnett, V.C. (June 29, 1993) (Court held that whether there was a sufficient
personal interest to require recusal under the State Code of Conduct was an issue of fact).
Thus, at common law and as codified, the conflict of interest provision permits a
consideration of whether a particular relationship is either sufficient to create a conflict or
too attenuated to create a conflict. In Jones v. Board of Educ. of Indian River Sch. Dist.,
the court found a board member6s acrimonious rel
constituted a personal interest when the board member voted to terminate the teacher.
1994 WL 45428 (Del. Super, January 19, 1994). See also, Commission Op. No. 96-42
(improper for State employee to participate where brother-in-law would be affected by
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decision); but see, e.g., Commission Ops. 14-26 (school board President did not have a

personal interest when he appointed the parent of a child on his sports team to the school

board); 00-18( al | egati on of fApersonal or private intere
benefit from decision was too remote and speculative).

Despite the existence of a tangential family relationship, the issue considered by
t he Commi ssion was whether [the honorary State o
duties was affected by a personal interest. To that end, the Commission considered the
factors hecitedint he Boardbés decision to hire [-Applicant]
gualified to fill the position and was particularly well-suited to meet the challenges facing
the [entity] at the time of his hiring. In addition, the fact that three Board members refused
to participate in the selection process during Executive Session was indicative of the fact
that controversy was already brewing before the decision to hire [Applicant] was even
made. Furthermore, no Board member declared an objection to [the honorary State
of ficial]l]dés motion or his vote during the Boar do
previously hired individuals for the [same] position without interviewing the applicants.
After consideration of all of the relevant factors, the Commission decided that [the honorary
State official]ds vote to hire [Applicant] was n

Even assuming the existence of a personal or private interest, the statute provides
an exception if the official has statutory authority that cannot be delegated, the official may
exercise responsibility with respect to the matter, if promptly after becoming aware of the
conflict he files a written statement with the Commission disclosing the personal or private
interest and explains why the responsibility could not be delegated. 29 Del. C. §
5805(a)(3).

In this instance, if [the honorary State official] had not voted, the Board would have
been evenly divided when the vote was taken, forcing him to cast the tiebreaking vote.
When asked why he did not disclose his vote to the Commission prior to being contacted
by Commission Counsel, he stated he did not believe he had a conflict of interest because
his relationship with [Applicant] did nthdge qualif
statute. 29 Del. C. § 5805(3). Once [the honorary State official] was made aware of the
potential conflict, in lieu of a written statement he asked the Commission for an advisory
opinion and appeared in person to explain the circumstances. The Commission was
satisfied that [the honorary State official] did not knowingly avoid his obligation to make the
Commission aware of the possibility of a conflict of interest or of his inability to delegate his
responsibilities.

C. Employees may not engage in conduct that may raise suspicion among the
public that they are engaging in conduct contrary to the public trust. 29 Del. C. §
5806(a).

The purpose of the code is to insure that there is not only no actual violation, but
al so not even a fAjustif i2Del&. §i580P. rTeeLomnossian of a vi
treats that as an appearance of impropriety standard. Commission Op. No. 07-35. The
test is whether a reasonable person, knowledgeable of all the relevant facts, would still
believe that the officialds duties could not be
impartiality. In re Williams, 701 A.2d 825 (Del. 1997). Thus, in deciding appearance of
impropriety issues, the Commission looks at the totality of the circumstances. See, e.g.,
Commission Op. No. 97-23 and 97-42. Those circumstances should be examined within
thefamewor k of the Codeds purpose which is to achi
i mpressiono that the Code is being violated by a


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5806
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5806
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5802

their conduct so that citizens are encouraged to assume public office and employment. 29
Del. C. 88 5802(1) and 5802(3).

The Commission has previously held that in deciding if there is an appearance of
impropriety because of an alleged professional or social relationship, it is improper to
ascribe evil motives to a public official based only on suspicion and innuendo. Commission
Op. No. 96-75 (citing CACI, Inc-Federal v. United States, Fed. Cir., 719 F.2d 1567 (1967).
That holding is consistent with the Delaware Supreme Court decision which held: absent
the existence of a conflict, it would not disqualify an individual based on an unarticulated
concern for the fAappearance of impropriety. o |t
claims have been criticized as being too fAi mprec
such unsubstantiated claims were sometimes used as a tactical tool just to disqualify an
official from participating when, in fact, there was no conflict. Seth v. State of Delaware,
Del. Supr., 592 A.2d 436 (1991).

Taking into consideration its prior holdings and the totality of the circumstances, the
Commi ssion weighed [the honorary State official]
[Applicant] against the following factors: [the honorary State official] did not benefit
financially from the decision; [Applicant] was extremely qualified; the short duration of the
employment contract; no Board members objected at the time of the vote; [the honorary
State official] would have been required to cast the tie-breaking vote anyway.

Considering all the relevant factors, the Commission decided [the honorary State
of ficial]l]dés vote did not create a justifiable im
would undermine their confidence in their government.

TheCommissi on decided [t he honorary State officiall]o
of Conduct.

15-196 Personal or Private Interest6 Fami | y Member Contracting with
Agency: [Employee] worked for [a State agency] as a project manager. [Employee]

managed[hi s agencyds] projects from Dover to Del awal
included [a specific project |l ocation in souther
would be to perform construction oversite of the project including: coordinating schedules;

billing; and making sure the site contractor was complying with [various regulations]. Other
professionals involved in the projectds oversite
architect,taswel | as a third party inspector. Al'l of tl
the engineer and architect for review and approval.

Planning for the [project] began about 9-12 months ago. The contract for the
project was publicly noticed and bid. On July 28, 2015, [the agency] opened bids for the
project. The contractor with the lowest bid was [Contractor X]. The business was owned
by [ Empl oyee] 6s s o red4b shdres[ofEstogk In thg musness.o wn
[Employee] provided a notarized memo showing that he had relinquished his voting rights
in the business for a period beginning May 3, 2015 and ending in December 2020.

PIC was contacted by an [Administrator] for [the agency]. [The Administrator]
stated that [t he age n cCpnsspiontoaecideififEnploygpe]lcaddnt ed t he
manage the project given the fact that the winning bidder was his son. [Employee]
attended the hearing accompanied by [various agency employees].



A. In their official capacity, State employees may not review or dispose of
matters if they have a personal or private interest in a matter before them. 29 Del. C.
§5805(a)(1).

ARA personal or pr i vatieterastwhiehterds toimpara a matter
personds independence of judgment in the perform
to that 29Delt 8805(a)(1). The Commission determined that if the contract
was awarded to [Contractor X], [Employee] would have a private interest as a matter of law
by way of his relationship with his son. 29 Del. C. § 5805(a)(2). Even setting aside the
familial relationship, the fact that [Employee] owned shares in the company created
another conflict of interest which was not cured by his relinquishment of his voting rights in
the business. First, surrendering his voting rights did not change the fact that [Employee]
had an ownership interest in the business. Second, an increase in the wealth of the
business would still benefit [Employee] regardless of his ability to vote.

Although [Employee] was entitled to a strong presumption of honesty and integrity,
the best remedy for the conflict of interest would be for [Employee] to recuse himself from
oversight of the project and to refrain from discussing the project with his son. Where there
is a personal or private interest, the official is to recuse from the outset and even neutral
and unbiased statements are prohibited. Beebe Medical Center v. Certificate of Need
Appeals Board, Del. Super., C.A. No. 94A-01-004, Terry, J. (June 30, 1995), a Ddl.6 d ,
Supr., No. 304, Veasey, C.J. (January 29, 1996). . However, in this instance, the
Commi ssion determined that recusal may all eviate
would not alleviate all of the ethical concerns surrounding the project. The Commission
then considered the appearance of impropriety that could be created by the conflict of
interest.

B. State employees may not engage in conduct that may raise suspicion
among the public that they are engaging in conduct contrary to the public trust. 29
Del. C. 8§ 5806(a).

The purpose of the code is to insure that there is not only no actual violation, but
al so not even a fAjustifi2bDdél & 8§i580p rTeeLommissiah of a vi
treats that as an appearance of impropriety standard. Commission Op. No. 07-35. The
test is whether a reasonable person, knowledgeable of all the relevant facts, would still
believe that the off i toimadwihshondstytiritegrdyamdoul d not be
impartiality. In re Williams, 701 A.2d 825 (Del. 1997). In this instance, the public may
suspect that the contract was awarded to [Contra
worked for the agency awarding the contract.

Courts have noted the many reasons for rules that bar nepotism. Nepotism in
Public Service, 11 ALR 4th 826. They are meant to discourage favoritism; prevent the
emergence of disciplinary problems, inhibit personal and professional cliques in which the
familial relatives side with each other. 1d. (citing Lewis v. Spencer, 468 F.2d 553 (CA5 Tex,
1972); 369 F. Supp. 1219; a f f 4@ F.2d 93 (CA5 Tex., 1973); 490 F.2d 93 (spouses
could not teach in same College Department). They allow for debate of issuesat ar mé s
length rather than under any possible inhibition that might exist because of an intimate
relationship. 1d. (citing Rosenstock v. Scaringe, 387 NYS 2d. 716 (3d Dept., 1976),af f 6 d . |,
357 N.E. 2d 347. Such close relationships are bound to have a deleterious effect on the
morale of other employees. Id. (citing Keckeisen v. Independent Sch. Dist. (CA8 Minn.,
1975), cert. den., 423 U.S. 833). Such bars, generally, tend to make for better efficiency in
public office. Id. (citing Backman v. Bateman, 263 P.2d 561 (Ut., 1953). Employment of
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family relatives by the same employer can impede efficiency and cause morale problems.

Id. (citing Espinoza v. Thoma, 580 F.2d 346 (Neb., 1975). Court said nepotism was

recognized as fan eviclattela ta nau ¢ld. giting @adbhe.ue¢ v a d
Alexander, 148 P. 471, (ld., 1915). For bi dding nepotism expresses th
public policy against nepotism and the appearance of nepotism in government. Id. (citing

Wright v. MetroHealth Medical Ctr., 58 F.3d 1130 (Ohio, 1995).

Here, the public could suspect that the contract was awarded based solely upon
family relationship. Even presuming that [the agency] could prove [Contractor X] submitted
the lowest bid, the public may suspect that [Contractor X] had inside information about the
contract which allowed them to submit the most competitive bid. Also problematic was the
timing of [Employee]bés relinquishment of his vot
months before the bids were opened). It could appear he gave up his voting rights in
anticipation of the fact that the contract woul d
before the bids were opened.

Since recusal was not an option, the agency could consider awarding the contract
to another bidder even if they did not submit the lowest bid." Delaware Courts have long
recognized that the awarding of State contracts involves a responsibility to safeguard the
public trust. Specifically, the statutes and rules dealing with public contracts are meant to
protect the public against the wasting of money. W. Paynter Sharp & Son, Inc. v. Heller,
Del. Ch., 280 A.2d 748 (1971); Fetters v. Mayor and Council of Wilmington, Del. Ch., 72
A.2d 626 (1950). The rules and statutes regarding State contracts seek to prevent waste
through favoritism. Fetters, 72 A.2d at 326. As noted by the Court, the award of State
contracts fihas been suspect, often because of al
and t h dlellerjsuypea. ©onsequently, there are statutory provisions and rules to
follow in awarding contracts to avoid those suspicions. Delaware Courts have recognized
that the public has a desire to see that public officials granting State contracts have the
work done as cheaply as possible. Fetters and Heller. Obviously, the contract price plays
a role in achieving that goal. However, the fac
not guarantee the award of the contract. Fetters; Heller and C&D. Specifically in Heller,
where there was a possible appearance of a confl
which is certainly desirabl e, is not the exclusi
Heller. It said that while awarding the contract to the lowest bidder would save the State
$9,000, such savings could not be said to be more important than the confidence the public

must have in the integriHeler. of TheeCagenhclybébandeidth
not hing whatever in hi s acteesuliedfloin artytbingotheotvant hat t he
submitting the | owest responsible bid, but APt i
confidence of the people it serves, and for this reason, it must avoid not only evil but the
appearance of evi dollaa amownter the bid mustbeéplased in then e

context of whether awarding the contract based solely upon being the lowest bidder

insures public trust and confidence in the agenc

The Commission decided that the appearance of impropriety in this matter could
not be remedied by [Employee] bds recusal from th
agree with the Commi ssionds determination, he f
the appearance of impropriety.

e
e

! The Public Integrity Commission has jurisdiction over the State Code of Conduct. The procurement rules of
the agency may require a different result.



15-056 Complaintd Town Employee Using Town Resources for Election Campaign:
[A citizen] submitted a formal complaint against [a former town council member] alleging
misuse of public office. [The former official] lost their bid for re-election in February 2014.
Specifically, [the citizen] alleged [the official] used their position as a council member to
disseminate [information to town residents not related to town business]. As evidence of
the allegations, [the citizen] submitted a copy of an email sent by [another town official] to
[a town resident] regarding payment of town taxes.

A. PROCEDURAL STANDARDS:
(1) Sworn Complaint

Any person may file a sworn complaint alleging violations of Title 29, Delaware
Code, Chapter 58. 29 Del. C. § 5810(a). A complaint was originally submitted by [the
citizen] via fax on January 21, 2015. Commission Counsel spoke to [the citizen] via
telephone on February 9, 2015, and explained the notarization requirement. [The citizen]
re-submitted the complaint on March 18, 2015. Like the complaint in the Hanson v. PIC
case, the notary signed and sealed it, but did not indicate that it was a sworn statement as
is the duty of the notary under 29 Del. C. §4327(b):A A cer ti fi cate of a notar
sufficient if it meets the requirements of subsection (a) of this section and it: (1) Is in the
short form set forth.29Del&. 84RAP. Bedauséthei s t it |l eééo
complaint in the Hanson case did not have the proper format, the Hanson Court held it was
an Aunsworn statement dlanson at 9-fOpl7.oThé citieh]jagaint hi ng. 0
submitted the complaint on April 1, 2015. Her third submission contained the proper
notarization. Therefore, the complaint met the procedural requirements set forth in 29 Del.
C. § 5810(a).

(2) Procedure by Commission

Once a properly sworn complaint is submitted, the Commission is to meet and
review the complaint to determine if it is frivolous or fails to state a violation. PIC Rules; 29
Del. C. § 5809(3). If it is frivolous or fails to state a claim it may be dismissed. Id. The
standard applied to a motion to dismiss is the standard in Superior Court Civil Rule of
Procedure, 12(b)(6). Just as in a motion to dismiss, at this stage, the allegations are
presumed to be true, absent further investigation. 29 Del. C. § 5808A(a)(4). If not
dismissed based on that assumption, a Commission majority must find reasonable grounds
to believe a violation may have occurred. Id. It may set the matter down for hearing; or (2)
refer the matter to the Commi s sPIORuesll e gal Couns

(3) Jurisdiction
a. Towns and Municipalities
Town employees and elected and appointed officials are subject to the State Code
of Conduct unless the Town adopts a Code of Conduct that is at least as stringent as the
State Code of Conduct. 29 Del. C. § 5802(4). During their time on the council, [the council
member] was a public official. Members of the [omitted] town Council are subject to the
State Code of Conduct as the town had not adopted its own Code of Conduct.

b. Former Officials

For the reasons set forth bel ow, t he Commi ssi
jurisdiction over former elected officials.
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C. ALLEGATION

[The citizen] alleged that [the council member] used town resources to distribute
information [not related to town business]. Presumably, the [other town official] (who had
also left office), sent out the information at the behest of [the council member]. However,
there was nothing in the email which would indicate such a request by [the council
member]. Since the [other town official also had another working relationship with the
council member] it was possible she sent the information of her own volition. The email
itself was sent to a town resident, not [the citizen] herself, and was discovered by yet
another town employee.

D. DISPOSITION
The Commission decided the issue of jurisdiction was not relevant because the

information provided to PIC was indicative of a criminal act and the matter should be turned
over to the Attorney Generaldéds office for

of misconduct alleged in the complaint cou

Citizens should know that using town resources to distribute [material unrelated to the
duties of their council position] will not be tolerated.

p
I

Updat e: The Attorney General 6s office revi

discovered that there was improper use of Town resources. However, they declined
prosecution because the candidate lost the election and the town employee who had acted
on their behalf was no longer employed by the Town.

15-04 Conflict of Interestd Board Memberships: A board member for an established
charter school [School A] was contacted in December 2014 and asked if he, fellow board
members and school employees would agree to work with another charter school [School
B] during a time of transition. [School B] was under scrutiny by [a regulatory agency] and
told that unless their entire board was replaced, the school would [be subject to regulatory
consequences]. Inresponse, [the board members and several employees from School A]
agreed to assist the school.

To memorialize the new relationship between [the two schools] both parties entered
into a Consulting Agreement which allowed [School A] to collect monies from [School B] to
offset personnel costs related to the additional duties. According to [the board member],
[School B] would benefit from the agreement because of the savings the school would
realize from the termination of [various employees]. [School A] would benefit by having
[School B] cover part of their personnel costs and through economies of scale. The
agreement expires at the end of the 2016 school year. [The board member] stated it was
not yet clear whether the two schools would merge together.

Both schools qualified as state agencies. See 29 Del. C. § 5804(11) and
Commission Op. 07-63. Because they are both state agencies there may have been a
perception that the Code of Conduct did not apply to dealings between the two entities.
However, unlike other provisions of the Code of Conduct, 29 Del. C. § 5805(a) and 29 Del.
C. A 5806(a) specifically omit reference
of inter-agency Code of Conduct violations.
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[The board member] asked the Commission to consider whether the employees
and board members who were serving dual roles would have a conflict of interest under the
Code of Conduct.

A. Personal Jurisdiction

School board members fall within the definit
to the State Code of Conduct. 29 Del. C. § 5804(12)(a)(3).

B. In their official capacity, employees may not review or dispose of matters if they
have a personal or private interest in a matter before them. 29 Del. C. § 5805(a)(1).

AfA personal or private interest in a matter
personds infepedgemeane on the performance of the
to that matter. o 29 Del. C. A 5805(a)(1). A p
narrow definitions such as fAclose relativesodo an
Rat her , it recognizes that a State official can

those limited parameters. It is a codification of the common law restriction on government
officials. See, e.g., Commission Op. Nos. 00-04 and 00-18.

When asked whether it would be possible for the two schools to be in competition
with one another for grant money or other resources, [the board member] responded that it
could be possible that both schools would apply for grant money from the same source.
However, he also indicated that both schools would continue to apply for grants in the
ordinary course of business and neither school would be disadvantaged by the fact that the
two schools would be sharing staff or board members. [The board member] did not identify
any other areas in which a board member or employee serving both schools could be
called upon to make decisions where their relationship with the other school could affect
their professional judgment. When asked, [the board member] stated that none of [School

A]l] 6s board members had friends or family that we

[School A has many] members on their board. If the four members who were also

serving on [ School B] 6s board were required to r
[School A]6s ability to conduct business. Howeve
me mber s. I f [ School A]b&s board members, while s
recuse themselves from a vote, the board may not have the quorum required to take

act i on. For example, if [School B] 6s board want e
with [School A], or vote to extend it, it would be improper for the members who also serve

on [ School A]d&ds board to vote. Wh edlie suelsak e d how [

situation [the board member] responded that it was likely the board would appoint an
independent committee to determine the best course of action. The committee then would
make a recommendation to the entire board for a final vote. [The board member] stated
that was how the board had handled the decision to enter into the Cooperative Agreement.

C. Employees may not engage in conduct that may raise suspicion among the
public that they are engaging in conduct contrary to the public trust. 29 Del. C. §
5806(a).

The purpose of the code is to insure that there is not only no actual violation, but
al so not even a Ajustif i2Del&. §i530P. rTeeLommussiah of a v
treats that as an appearance of impropriety standard. Commission Op. No. 07-35. The
test is whether a reasonable person, knowledgeable of all the relevant facts, would still
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believe that the officialds duties could not be
impartiality. In re Williams, 701 A.2d 825 (Del. 1997). Thus, in deciding appearance of

impropriety issues, the Commission looked at the totality of the circumstances. See, e.g.,

Commission Op. No. 97-23 and 97-42. Those circumstances should be examined within

the framework of the Codeds purpose which is to

i mpressiono thatvitoheatQodd ebyi sanbeifnfg ci al, whil e no
their conduct so that citizens are encouraged to assume public office and employment. 29

Del. C. 88 5802(1) and 5802(3).

It was unlikely the cooperative agreement between the two schools would create an
appearance of impropriety. The agreement evolved out of necessity rather than personal
or financial gain and was in response to [unanticipated actions by members of School B].
However, the Commission was concerned that [School B] may be losing their
independence during the transition period.

The Commission decided to advise [the board member] that the dual roles served
by [ School A]6s board members and employees did
However, to reduce conflicts of interest and the appearance of impropriety, the schools
wereadvised to keep their finances separate and tc
members without ties to [School A].

14-43 - Conflict of Interestd Board Memberships: [Employee] worked for [a political

subdivision of the State as the Director of a particular Department]. As Director,

[Employee]was r esponsi ble for managing the DepartmentC
policies. [A description of her specific job duties is omitted to preserve her anonymity].

One of the projects managed by [her Department] was [Community Project #1].
[Employee] describedt he program as A[ her employer] wuses fe
specific community enrichment goal]. [Her employer] had entered into a Memorandum
of Understanding (MOU) with [Board A to facilitate Community Project #1]. [Employee]
was not actually involved in the [day to day oversight of Community Project #1].

[Board A] was a statewide non-profit organization which provided public [access
to Community Project #1]. [Board A worked with her employer to advance the goals of
Community Project #1]. In September 2014 [Employee] was elected to the Board of
Directors for [Board A]. When asked if she could envision a scenario in which [Board
Abs] interests would conf | i cdyeeptateditmaylbe@e se of [ her
possible that [Board A] would propose a [project] over which her Department would
have jurisdiction for [regulatory purposes].

In 2008 [Employee] was elected to the Board of Directors for [Board B]. She
continued to serve on [Board B]. [Board B] was also a non-profit organization whose
goals were to advance [Community Project #1]. [Board B] also had an MOU with [her
employer]. The MOU was a general agreement by [employer] to support the goals of
[Board B]. [Employee]indicat ed she could not envision a scenar
interests would be adverse to those of [her employer].

[Employee] asked the Commission to decide if her position on either Board
created a conflict of interest with her [employment]. Additionally, she asked if it was
appropriate for her to witness documents in which both [her employer] and the non-profit
organizations are a party.



A. Personal Jurisdiction

The State code applies to all counties and municipalities that have not adopted
theirown Code of Ethics. il t i s the desire of the General Asseé
municipalities and towns adopt Code of Conduct legislation at least as stringent as this act
[Public Integrity Act of 1994] to apply to their employees and elected and appointed
officials. Subchapter |, Chapter 58, of Title 29 shall apply to any county, municipality or
town and the employees and elected and appointed officials thereof which have not
enacted such legislation by January 23, 1993. No Code of Conduct legislation shall be
deemed sufficient to exempt any county, municipality or town from the purview of
Subchapter |, Chapter 58 of Title 29 unless the Code of Conduct has been submitted to the
State Ethics Commission [now Public Integrity Commission] and determined by a majority
vote thereof to be at |l east as stri2abDek@8 as Subc
5802(4).

[Employer] did not have a Code of Conduct approved by PIC. Therefore,
[employer] fell under the jurisdiction of the State Code of Conduct.

B. In their official capacity, employees may not review or dispose of matters
if they have a personal or private interest in a matter before them. 29 Del. C. 8§
5805(a)(1).

AA personal or private interest in a matter i
personds independence of judgment in the perform
to that matter. o 29 Del. C. A s8dlibnfteaddo( 1) . A pe
narrow definitions such as nAclose relativeso and
Rat her , it recognizes that an official can have

limited parameters. It is a codification of the common law restriction on government
officials. See, e.g., Commission Op. Nos. 00-04 and 00-18.

The Commission has previously held that being a Board member of a corporation
creates a personal or private interest, which carries with it a fiduciary duty to the private
organization. Commission Op. No. 06-57 (citing Oberly v. Kirby, 592 A.2d 445 (Del., 1991)
(Board Director owes fiduciary duty as corporate officer and member)). In Oberly, it was
also held that Board members have a special duty to advance charitable goals and protect
assets of the non-profit. The Commission is to strive for consistency in its opinions. 29
Del. C. § 5809(5). As a Board member for two non-profit organizations which had
formalized relationships with her employer, [Employee] met the threshold standard of
having a private interest.

Having established the existence of a private interest, the Commission considered
whether those interests created an actual conflict of interest. The goals of both non-profit
organizatonswer e cl osely aligned with those of [ Empl oye
[Employee] did not identify any actual conflicts between the two organizations and her
employer, she did acknowledge that it could be a possibility in the future. However, the
statute only requires that the employee make decisions related to their private interest.
The statute is not limited to those decisions made by employees where the two interests
have competing goals.

Despite their joint goals, the Commission dec
with both [Board A and Board B] created a conflict of interest for matters directly related to
[her employer]. The relationship between the two entities was not merely conceptual it was
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predicated on actual transactions involving the [exchange of monies]. [Employee] stated

t hat some of her staff, i n col | aiddappagriateon wi t h [ B
[projects for Community Project #1]. To date, she had not been involved in any of those
decisions. When asked by the Commission if there were other employees who could serve
as a resource for those members of her staff if they had any questions or problems,
[Employee] stated that [there were other employees who had the authority] to handle those
issues. The Commission did not find a conflict of interest for [Board A matters outside the
geographic location of her employer]. As to a conflict with [Board B], [Employee] did not
identify any decisions made by her in her official capacity related to [Board B]. The
agreement between [Board B and her employer] appeared to be more of a joint mission
statement and did not reveal any potential conflict of interest.

After having established a conflict between |
employer] and [Board A], the Commission next considered whether she could remedy the
conflict through recusal. Courts have long recognized the remedial nature of recusal. At
common law it was recognized that holding dual concurrent positions---either two positions
in the public sector, or one position in the public sector and one in the private sector could
result in conflicts that are Gusabantispaecdid y cured th
ma t t PaopledEX. Rel. v. Claar, Ill. App. 3d, 687 N.E. 2d 557 (1997) (citing 56 Am. Jur.
2d Municipal Corporations § 172 (1971); Reilly v. Ozzard, 166 A.2d 360, 370 (N.J. Supr.,
1960). However, it also was recognized at common law that some conflicts cannot be
cured by recusal when government officials hold dual positions, regardless of sector. 63C
Am. Jur. 2d Public Officers and Employees § 62, et. seq; Annotation: Validity, Construction
and Application of Regulations Regarding Outside Employment of Governmental
Employees or Officers, 62 ALR 5th 67. As a result, some courts held that when recusal
from participating in decisions was not a sufficient remedy, one of the jobs must be
relinquished. People Ex. Rel. Teros v. Verbeck, 506 N.E. 2d 464, 466 (lll. App. 3 Dist.
1987). The courts referred to thoddeSesalsouati ons a
O6Connor v .28A2d2% @\Ji Suder); a f f 296l A.2d 324, cert. denied, 299
A.2d 727, cert. denied, U.S. Sup. Ct. 412 U.S. 940; Sector Enterprises, Inc. v. DiPalermo,
779 F. Supp. 236 (ND. NY 1991). That common law rule applied whether the individual
held two government posts or a government post and a second job in the private sector.
63C Am. Jur. 2d Public Officers and Employees § 62. The Verbeck Court said banning
dual positions under some situations fAinsures th
actuality of imparti ald.{ctingRamers)ySerdalVsdedObE&€ypahoy.
Calandrillo, supra.

The Commi ssi on d e cdudreles with [Bogrd Acagdeher Endpkoyer]
created a conflict of interest which required her to recuse herself from making any
decisions in her official capacity [involving both Board A and her employer]. The conflict
existed whether it arose from her position as a Board member or as a member of the
Executive Committee. Should any matters be presented to [Employee] which involved
both [her employer and Board A], she should recuse herself from making any decisions
about those matters and refer them to other officials who could serve in her stead. As far
as recusal, she should recuse fAfrom the outseto
statements. Beebe Medical Center v. Certificate of Need Appeals Board, Del. Super., C.A.
No. 94A-01-004, Terry, J. (June 30, 1995), a Ddl. 8upr,., No. 304, Veasey, C.J.
(January 29, 1996). The Commission recommended when matters are discussed which
required her recusal, she leave the room to avoid influencing her colleagues with body
language or gestures.



Recusal would also be appropriate in the unlikely event she was faced with a
situation in which she was asked to make decisions about [Board B] in her official capacity.
No facts presented at the hearing indicated such an event would occur but the Commission
wanted to make her aware of the restriction should such a circumstance arise.

Although [Employee] was not able to identify any actual conflicts between the two
organizations and her government employer, she acknowledged that it may be a possibility
in the future. If such a situation presented itself, she would be unable to serve the interests
of both her government employer and the private interests. Therefore, if [Board A] begins
expanding theirscopet o i ncl ude projects in [her employer
in a clash of duties that no amount of recusal would be able to cure. In that instance
[ Empl oyee] would have to relinquish her positi
Board.

C. Employees may not engage in conduct that may raise suspicion among
the public that they are engaging in conduct contrary to the public trust. 29 Del. C. §
5806(a).

The purpose of the code is to insure that there is not only no actual violation, but
al so not even a fAjustifi2DbDél & §i580p. rTeeommissiah of a
treats that as an appearance of impropriety standard. Commission Op. No. 07-35. The
test is whether a reasonable person, knowledgeable of all the relevant facts, would still
believe that the official 6s duytintegridyamdou!l d not b
impartiality. In re Williams, 701 A.2d 825 (Del. 1997). Thus, in deciding appearance of
impropriety issues, the Commission looks at the totality of the circumstances. See, e.g.,
Commission Op. No. 97-23 and 97-42. Those circumstances should be examined within
the framework of the Codebs purpose which is t
i mpressiono that the Code is being violated by
their conduct so that citizens are encouraged to assume public office and employment. 29
Del. C. 88 5802(1) and 5802(3).

The fact that the goals of the government entity and the non-profit entities were not
at odds with one another reduced the appearance of impropriety. To date, [Employee] had
not been placed in a situation where working for one entity had been accomplished at the
expense of the other. The appearance of impropriety was further mitigated by her ability to

(@)

a

recuse. However, [ Empl oyee] 6s r emprepaety woul d not

caused by her witnessing documents between [her employer and either Board A or Board
B]. The Commission recommended she did not act in that capacity as long as she was a
member of either organization.

[Employee] should recuse herself from any matters involving [Board A and her

employer]. Therewas no conflict of interest between [ Empl

[ Board Ads] projects in [ ot hewhethensheiagtedl ascat i ons ] .
member of the Board or the Executive Committee. There was no conflict of interest

between her duties for [her employer] and her membership on [Board B] To avoid an

appearance of impropriety she should not withess documents between [her employer and

either Board A or Board B].

14-26 - Personal or Private Interestd School Board Appointment: In July 2014, PIC
received a letter from [a citizen] which referenced a conflict of interest regarding the
appointment of [another person (X)] to a vacant school board seat. According to [the
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citizen], the appointment of [X] was the result of a personal relationship between [X] and [a
member of the school board] . [ X6és child is invo
current school board member and their child]. The writer believed the appointment of [X] to
the vacant board seat violated of the Code of Co

[The citizen] correctly referenced the appearance of impropriety provision of the
Code of Conduct. 29 Del. C. § 5806. Also applicable, but not referenced in the letter, was
the prohibition against reviewing or disposing of matters in which an official has a personal
or private interest. 29 Del. C. 8 5805(a)(1). The writer did not file a formal, notarized
complaint as required by the court in PIC v. Hanson. 2012 WL 3860732 (Del. Super.,
August 30,2012 (af f 6d P11 C 69A.3d B¥a (Del.@01L3)). Therefore, Commission
Counsel contacted [the school board member], made him aware of the allegations (while
preserving t he wrdaskedifhewarstad toseekrain adyigory opaian
from the Commission. Commission Counsel recommended he discuss the issue with the

school boardds | egal counsel . [ The school board
and advised he would seek the Commission 6 s opini on without the assis
di strictdéds |l egal counsel. Commi ssion Counsel fu

that all proceedings would be confidential unless the Commission determined a violation

had occurred. In that circumstance,t he Commi ssi onds opinion would b
school board member] stated he would still like to seek an opinion from the Commission

and he did not mind if the opinion was made public.

Under normal circumstances, the Board consists of five members. At the time of
[ X] 6s appointment, the Board had four active mem
statute, if a school board vacancy occurs for any reason other than the expiration of a
member s term, the remaining b dterpublicnotcembldr s may f
Del. C. § 1054(b). The Board posted the vacancy and received four letters of
interest/resumes from interested applicants. After reviewing the qualifications of each
applicant, the Board voted to appoint [X] to fill the vacancy at the [next] meeting. At the
Board meeting, there were three members present with one member absent due to a death
in the family. The Code defines a quorum as a majority of the school board, in this case
three votes were required for the Board to take action. 14 Del. C. § 1048(c).

[ The school board member] attended the Commis
16™. At the meeting he confirmed he [did know X through an extracurricular activity].
However, he denied voting for [X] on the basis of that acquaintance. [The school board
member] stated the Board selected [X] to fill the school board vacancy because they had
previously worked with her on projects for the school district. [X] and [the school board
member] were members of [the same committee]. During that process, he was able to
observe her professional qualifications and f ami
was that working relationship and her qualifications which influenced his vote to appoint [X]
to the Board. [The schoolboardme mber ] stated he didndot know [ X]
consider her a friend. When the Commission asked about the extent of their acquaintance,
[the school board member] stated that he and [X] know each other but they did not
socialize together. Upon further questioning by the Commission it was determined [the
school board member] is not related to [X], nor does he have a financial interest in a
business owned by her.

APPLICATION OF THE FACTS TO THE LAW

A. Personal Jurisdiction



Members of Boardsof Educat i on f all within the definitio
are subject to the State Code of Conduct. 29 Del. C. § 5804(12)(a)(3).

B. Subject Matter Jurisdiction

The Commission did not have jurisdiction over the election issues [raised by the
concerned citizen in the] letter. Therefore, those matters were not discussed.
(Commission Op. 95-03) (Commission has no jurisdiction over school board elections
process). The Commission does have jurisdiction over the appearance of impropriety and
personal interest prohibitions in the Code of Conduct.

C. In their official capacity, employees may not review or dispose of matters
if they have a personal or private interest in a matter before them. 29 Del. C. 8§
5805(a)(1).

AA personal or private interest in a matter i
personds independence of judgment in the perform
to that matter. o 29 Del. C. A sédlénteado( 1) . A pe
narrow definitions such as Aclose relativesodo and
Rat her , it recognizes that a State official can

those limited parameters. It is a codification of the common law restriction on government
officials. See, e.g., Commission Op. Nos. 00-04 and 00-18.

At common law and since its codification, Courts and this Commission have
recognized that the provision covers a variety of relationships that may createafiper s on al
or privat &eejcaskseitedin Commission Op. Nos. 00-04 and 00-18. Delaware
Courts have held that under the common law, which has since been codified, the issue of
whet her the fApersonal or priovatnepaiint gruedsgtnbe nitsd si s
issue of fact, not of law as in 8§ 5805(a)(2). See, e.g., Shellburne, Inc. v. Roberts, Del. Ch.,
238 A.2d 331 (1967) (under common law, where complainant alleged government official
had fApersonal interedtdo, bearmdi sfec o f Ifirdte nafs hii pt erme
relationships, and used public office in furtherance of such personal interest, court held
determination was issue of fact); Prison Health Services v. State, Del. Ch., C.A. No.
13,010, Hartnett, V.C. (June 29, 1993) (Court held that whether there was a sufficient
personal interest to require recusal under the State Code of Conduct was an issue of fact).
Thus, at common law and as codified, the conflict of interest provision permitted a
consideration of whether a particular relationship was either sufficient to create a conflict or
too attenuated to create a conflict. In Jones v. Board of Educ. of Indian River Sch. Dist.,
the court found a board member6s acri monious r el
constituted a personal interest when the board member voted to terminate the teacher.
1994 WL 45428 (Del. Super, January 19, 1994). See also, Commission Op. No. 96-42
(improper for State employee to participate where brother-in-law would be affected by
decision); but see, e.g., Commission Op. No. 00-18( al | egati on of fdfpers
interesto that State officer would financia
speculative).

After considering the facts surrounding the nature of the relationship between [the
school board member] and [X], the Commission decided [the school board member] did not
have a personal interest as a matter of law. The Commission also decided that [the school
board member] 6s acquaintance with [ X]amditerd not su
of fact. Simply knowing someone did not support a finding of a personal interest likely to
affect an officialés judgment. The absence of a



board member] 6s official dutdywasnetaffectedgyhiso appoi nt
acquaintance with [X]. The Commission then turned its attention to a consideration of
whet her [the school board member] 6s vote created

D. Employees may not engage in conduct that may raise suspicion among
the public that they are engaging in conduct contrary to the public trust. 29 Del. C. §
5806(a).

The purpose of the Code is to insure that there is not only no actual violation, but
al so not even a fAjustifi abel.&. 8580 rTeeLomnissian of a vi
treats that as an appearance of impropriety standard. Commission Op. No. 07-35. The
test is whether a reasonable person, knowledgeable of all the relevant facts, would still
believe that the of fperfoimadwihshondstytintegrdyamdou! d not be
impartiality. In re Williams, 701 A.2d 825 (Del. 1997). Thus, in deciding appearance of
impropriety issues, the Commission looks at the totality of the circumstances. See, e.g.,
Commission Op. No. 97-23 and 97-42. Those circumstances should be examined within
the framework of the Codebs purpose which is to
i mpressiono that the Code is being violated by a
their conduct so that citizens are encouraged to assume public office and employment. 29
Del. C. 88 5802(1) and 5802(3).

The Commission had previously held that in deciding if there is an appearance of
impropriety because of an alleged professional or social relationship, it is improper to
ascribe evil motives to a public official based only on suspicion and innuendo. Commission
Op. No. 96-75 (citing CACI, Inc-Federal v. United States, Fed. Cir., 719 F.2d 1567 (1967).
That holding is consistent with the Delaware Supreme Court decision which held: absent
the existence of a conflict, it would not disqualify an individual based on an unarticulated
concern for the fAappearance of i mpropriety.o It
claims have been critdicse,edl aadibred ntgo tad Hompmrees |
such unsubstantiated claims were sometimes used as a tactical tool just to disqualify an
official from participating when, in fact, there was no conflict. Seth v. State of Delaware,
Del. Supr., 592 A.2d 436 (1991).

Taking into consideration its prior holdings and the totality of the circumstances, the
Commi ssion decided [the school board member] 6s ¢
insufficient to establish an appearance of impropriety when weighed against the following
facts: (1) [the school board member] did not financially benefit from the appointment of [X];
(2) [the school board member] did not have a personal interest as a matter of law, nor as a
matter of fact; (3) the number of absences at the Board meeting necessitated the
participation of [the school board member]; (4) the only evidence the public construed the
appointment of [X] as improper was a letter from [one concerned citizen] who had her own
personal interest in the vacant school board position.

CONCLUSION
The Commission decided [the school board member] did not have a personal

interest that affected his vote to appoint [X] to the school board. The Commission also
decided [the school board member] 6s vote did not



14-24 Personal or Private Interestd Nepotism: Conflict found. The entire letter
opinion is published, with the consent of the applicant, in order to provide public
notice. 29 Del. C. 8 5807(d)(1).

July 17, 2014

14-24 Personal or Private Interest T Nepotism

Hearing and Decision By: William Tobin, Vice Chair (Acting Chair);
Commissioners: Andrew Gonser, Esq., Lisa Lessner, Bonnie Smith

Dear Mr. Lewis,

Thank you for attending the Commission hearing on July 15, 2014. You
were accompanied by Robert Fulton, Superintendent of the Cape Henlopen School
District. Based upon your written submissions and your comments at the hearing,
the Commission determinedyou vi ol ated t he Code of Conduct ds
reviewing and disposing of matters in which you have a personal interest when you
voted on the contract renewal for the Cape Henlopen Support Staff Association, of
which your wife is a member. The improper vote also created an impression of
impropriety amongst the public. As a result, this advisory opinion will be published
to provide public notice that the matter has been addressed.

FACTS

You are a member of the Cape Henlopen School Board. Your wife is
employed by the same school district as a paraeducator and she is also a member
of the Cape Henlopen Support Staff Association (Association). Since joining the
Board in 2009, you have abstained from voting on any matter which directly affects
yourwife 6s empl oyment . However, on September 26,
to accept a new contract with the Association. You were one of seven board
members in attendance at the meeting and, despite the obvious conflict, voted to
accept the contract. You justified your vote by explaining that four favorable votes
had already been cast when you voted. You decided it was permissible for you to
vote because with four favorable votes, the motion to renew the contract was
already guaranteed to pass. Subsequently, it was brought to your attention that you
should not have voted on the contract renewal because of your personal interest.
You then wrote a letter to the Commission disclosing your conflict of interest and
explaining the circumstances of the vote.

After receiving your letter, PIC received an anonymous telephone inquiry
as to whether you had sent a letter and if it was acceptable procedure for a person
to report themselves to the Commission. Subsequently, PIC counsel contacted you
and you agreed to seek the advice of the Commission regarding your conflict of
interest.

APPLICATION OF THE FACTS TO THE LAW

A. Personal Jurisdiction



Me mbers of Boards of Education fall within
empl oyeedo and are subj enduct. 29®el.tCh8e St ate Code of
5804(12)(a)(3).

B. In their official capacity, officials may not review or dispose of
matters if they have a personal or private interest in a matter before them. 29
Del. C. § 5805(a)(1).

ifA personal or private interest in a matter
a personds independence of judgment in the perf
with respect to that matYowrhada@rivatiriereBtenl . C. A580°"

the contract renewal through your spouse. Obviously, endorsing a contract which

benefitted the terms of your spouseds empl oymer
the contract affected the employment of many other employees, your vote raised

the specter of nepotism.

Delaware Courts have dealt with the issue of nepotism in Prison Health
Services, Inc. v. State. In that case, a State employee was not even on the
committee which would be making a decision about awarding an agency contract.
However, he participated in a discussion about the contract, which was awarded a
few days later to the company for which his spouse worked. No facts suggested
that he or his wife would financially benefit from the decision, and the Court even
noted that she -lweavse | aelnbpeliaty,e ead lioow t he company.
concluded his participathbnaohiwhsofibntdi tbenhnohahd:
flundoubtedly [his] conduct was inappropriate and he should have abstained from
even t his ISeemlsaJends vrBodrdeof Eoluc. of Indian River Sch. Dist.,
1994 WL 45428 (Del. Super, January 19, 1994) (Board member should not have
participated in decision to terminate teacher when he had a personal interest).

Like the employee in Prison Health, You participated in a decision that
impacted the employment of a close relatived your wife. 29 Del. C. § 5804(1)

(Acl oswewmeliamtcl udes spouse). HBrisom Hemalth, unl i ke t
you recognized and ignored the conflict of interest by voting to renew the
Associationds contract. Whet her your vote was

The code requires that you not review or dispose of matters in which you have a
personal interest. Therefore, your vote was a violation of 29 Del. C. § 5805(a)(1).

In addition, your mere presence in the room when the vote was taken is
problematic. You and Mr. Fulton both expressed surprise that you should not have
been in the room. The case law makes clear that when there is a personal or
private interest, the official is to recuse from the outset and even neutral and
unbiased statements are prohibited. Beebe Medical Center v. Certificate of Need
Appeals Board, C.A. No. 94A-01-004 (Del. Super. June 30, 1995), aff'd., No. 304
(Del., January 29, 1996). Therefore, your prior practice of abstaining from voting on
matters involving your wife does not go far enough. You must leave the room any
time the Board discusses or votes on a matter in which you have a personal
interest. This is to insure that your fellow Board members are not influenced by
nonverbal cues such as gestures, etc. We are in no way insinuating you would
engage in such conduct. You are entitled to a strong legal presumption of honesty
and integrity. Beebe. We simply make you fully aware of the restriction so that in
the future you can guarantee conformity with the State Code of Conduct.


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5804
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C. Officials may not engage in conduct that may raise suspicion
among the public that they are engaging in conduct contrary to the public
trust. 29 Del. C. 8§ 5806(a).

Nepotism will always raise suspicion amongst the public that decisions are
being made which are contrary to the public trust. The specific purposes of rules
against nepotism are identified below, with one reason for having anti-nepotism
policies as a means of insuring agEgiondtsmmepot i
Nepotism in Public Service, 11 ALR 4th 826. Rules against nepotism are meant to
discourage favoritism; prevent emergence of disciplinary problems, inhibit personal
and professional cliques in which the familial relatives side with each other. Id.
(citing Lewis v. Spencer, 468 F.2d 553 (CA5 Tex, 1972); 369 F. Supp. 1219;af f 6 d . ,
490 F.2d 93 (CA5 Tex., 1973); 490 F.2d 93 (spouses could not teach in same
College Department). They al l ow for debate of issues at al
under any possible inhibition that might exist because of an intimate relationship.
Id. (citing Rosenstock v. Scaringe, 387 NYS 2d. 716 (3d Dept., 1976), a f f 3bd
N.E. 2d 347. Such close relationships are bound to have a deleterious effect on the
morale of other employees. Id. (citing Keckeisen v. Independent Sch. Dist. (CA8
Minn., 1975), cert. den., 423 U.S. 833). Such bars, generally, tend to make for
better efficiency in public office. Id. (citing Backman v. Bateman, 263 P.2d 561 (Ut.,

1953) . Courts have said nepotism was recogni ze
eradicat ed an dd. &iting Bapian d. Alexartder,.148 P. 471, (Id.,
1915). Forbidding nepotism expresses the State6s st rong public policy a

nepotism and the appearance of nepotism in government. 1d. (citing Wright v.
MetroHealth Medical Ctr., 58 F.3d 1130 (Ohio, 1995).

The purpose of the code is to insure that there is not only no actual
violation, butalso not even a fAjustifialbDBelC.®pressionod o
5802. The Commission treats this as an appearance of impropriety standard.
Commission Op. No. 07-35. The test is whether a reasonable person,
knowl edgeabl e of all the relevant facts, would
could not be performed with honesty, integrity and impartiality. In re Williams, 701
A.2d 825 (Del. 1997).

Obviously, in this case, there was an actual violation of 29 Del. C. § 5806(a).
Knowing it was improper, you voted on a matter in which you had a personal
interest. As a consequence, at least one anonymous member of the public was
suspicious of the conduct as evidenced by the phone inquiry received by PIC.

D. Remedies

You asked the Commission for an advisory opinion pursuant to 29 Del. C. §
5807. Under that section of the code, all requests for advisory opinions are to
remain confidential. However, you stated you would be agreeable to making your
opinion public, given the fact PIC has received inquiries regarding your participation
in the vote. The publication of your advisory opinion will make the public aware that
a violation has taken place, the violation was acknowledged by you, and you sought
advice about how to proceed in the future.

The Commission could, upon its own motion, file a formal complaint against
you. Upon a finding of a violation, after the appropriate hearing, the Commission


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5806
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5802
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5802
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could censure you. Typically, a censure is in the form of a public opinion.
However, because of your willingness to allow the Commission to publish your
advisory opinion, public notice will have already taken place. Therefore, there is
nothing to gain by pursuing that course of action.

Finally, the Commission could, but has decided not to, refer the matter to
the Attorney General és office for cri mi
The referral must be based upon a determination by the Commission that your

conduct was fAknowing and will ful o. Factors

mitigation of criminal prosecution were: you reported the violation yourself; you
agreed to seek the advice of the Commission; you agreed to publication of your
advisory opinion. However, you should take notice that future violations of this

subsection of the Code could lead to criminal prosecution.

CONCLUSION

The Commission has determinedy ou vi ol ated the Code

provision against reviewing and disposing of matters in which you have a personal
interest which also created an appearance of impropriety. As a result, this advisory
opinion will be published to provide public notice of the violation. Going forward,
this opinion should provide you guidance on how to avoid future violations of the
Code of Conduct.

To the extent neither you, nor Mr. Fulton, understood the full scope of
recusal, you should be aware that our office provides free ethics training to State
employees. A training session can be arranged by contacting our office.

Sincerely,

/s/ William F. Tobin, Jr.

William F. Tobin, Jr.
Vice Chair (Acting Chair)

The Commission decided, and with Mr . Lewi s6 agreement,
be published in its entirety so the public is aware Mr. Lewis addressed the issue with the
Commission.

14-21 - Personal or Private Interestd Owning a Private Business: [Employee] worked
for [a division of a State agency]. She was [a manager of a specific facility]. [The facility]
provided the residents with [a variety of services]. [Employee] was responsible for the day-
to-day management of the facility and did not provide [services directly] to the residents.
Her primary duties included direct oversight of two supervisors and a [another employee].
She also indirectly supervised [16 other employees].

[Employee] owned a [private] business and she provided services on a part-time

t
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basis. Her State agencydidnot refer clients to [Employee] ds b

received referrals from [other sources]. Her clientele primarily consisted of adults but she



did [provide services to one adolescent-aged] child. [Employee] wanted the Commission to
consider whether her part-time work constituted a conflict of interest with her State position.

A. State employees may not review or dispose of matters in which they have
a personal or private interest which may tend to impair judgment in performing
official duties. 29 Del. C. § 5805(a)(1) and (2).

[Employee] did not provide [direct services in her State position]. She did
occasionally discuss [matters] with [those] under her supervision. In her private business,
the majority of her clients were adults. Therefore, it was very unlikely she would encounter
a private client while working at her State job or that she would encounter a State client
while working in her private business.

In the very unlikely event such a situation occurred, the Commission advised she
would need to recuse herself from any involvement with the client. Recusal has been
broadly interpreted. Under the law barring her from reviewing and disposing of matters in
which she has a personal or private interest that may tend to impair judgment in performing
her State duties, Delaware Courts have ruled that when such interests exist, officials
should recuse Afrom the outseto anaemantsion make eve
the matter. Beebe Medical Center v. Certificate of Need Appeals Board, C.A. No. 94A-01-
004 (Del. Super. June 30, 1995), aff'd., No. 304 (Del., January 29, 1996). Barring
statements from the person who recuses is to insure they do not unduly influence their
coll eagues. Further, Courts have held that imer
may influence their colleagues. That is not to say she would do so. There is a strong legal
presumption that she would not engage in such conduct. Beebe.

At the meeting, [Employee] indicated that if she were faced with a situation in which
a State client (or immediate family member) were to seek her [private] services she would
refer them to another [business]. At her State job, she may not review and dispose of a
matter involving one of her private clients. Therefore, in the similarly unlikely event one of
her private clients subsequently [became involved with her State facility], she would not be
able to oversee [the matter]. As long as she continued to serve a [different] clientele, she
should not encounter such a situation.

B. No state employee may represent or otherwise assist any private
enterprise with respect to any matter before the state agency with which the
employee is associated by employment. 29 Del. C. § 5805(b).

[ Empl oy e e] 0idnobcantractrwihsthe Stdte and her clients were referred
by other [sources]. Therefore, there was no concern she would attempt to assist her
private business by representing it before her own agency. In her email request, and again
at the meeting, [Employee] stated that she kept her State work separate from her private
business.

C. Officials may not engage in conduct that may raise suspicion among the
public that they are engaging in acts which are in violation of the public trust and
which will not reflect unfavorably upon the government. 29 Del. C. § 5806(a).

This is, in essence, an appearance of impropriety test. Commission Op. No. 92-
11. The standard is if the conduct would create in reasonable minds, with knowledge of all
relevant facts that a reasonabl e ingquiabity would d
to carry out official duties with integrity, impartiality and competence is impaired. In re



Williams, 701 A.2d 825 (Del. Super., 1997). Given the facts [Employee] did not [provide

direct services at her State facility] she provided [services] to a different demographic, and

she made a conscious effort to separate her State job from her private work, it was difficult

for the Commi ssion to envision how thetimpublicods
work as long as she recused as necessary.

In deciding if the conduct would raise the appearance of impropriety, the
Commission also considers whether the Code would be contrary to the restrictions on
misuse of public office. 29 Del. C. 85806(e). One prohibition considered by the
Commission under that provision is the State employee may not use State time or State
resources (i.e. computer, fax, phone, etc.) to work on the private business. [Employee]
stated at the meeting that she provided private services in the evenings after her State
work hours. That arrangement was appropriate. She was also reminded that she may not
perform administrative tasks related to her private business during State work hours.

The Commi ssion found that, under the circumst
private interest did not create a conflict of interest with her State position.

14-18 - Conflict of Interestd Membership on a Professional Board: [Employee] worked
for [a State agency]. [ Emp | oy e e aiemadagadrial ie sature involving policy
decisions]. [The State agency] was a member of a professional organization. [Employee]
had been asked to serve on the Board of Directors for [the organization] as a
representative for the State of Delaware.

[The organization] was a notZorrofit, publicrivate partnership which worked to
advance [various public safety issues]. The organization collaborated with federal, state
and industry decision-makers to enhance safety for both the public and private sectors.
Public and private officials who served on the board authorized services, set prices and
establish policies while ensuring safety and regulatory compliance. [The organization] was
aware that some of its Board members may have conflicts of interest and advised Board
members to recuse as necessary. [The organization] developed a program which
[promoted the public interest]. The State of Delaware paid dues of $15,000 per year to be
part of [the program] and the [organization]. In turn, Delaware had two representatives on
the Board, one from the public sector and one from the private sector.

A. State employees may not review or dispose of matters in which they have
a personal or private interest which may tend to impair judgment in performing
official duties. 29 Del. C. § 5805(a)(1) and (2).

[Employee] stated he would not be paid for his participation on the Board ([the
organization] would cover his travel expenses to attend Board meetings). The Commission
has previously found that board membership is included in the definition of a private
enterprise under the Code of Conduct. Commission Op. No. 95-24. The Code also
i dent i fpireosfnifitnbbonees within the definition of Apriyv
5804(9). However, under the specific facts presented here, the Commission determined
that the Board was more akin to a professional organization/association rather than a
private enterprise.

[The organization] and [the State agency] worked collaboratively to share
information and create strategies which [the organization used] to improve [the mission of
the agency]. [Employee] stated at the meeting that his presence on the Board would
benefit the State because [the agency] would be


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5806

to safety and technology. Membership on the Board would also benefit him in his role [as a
State employee]. Several of the initiatives developed by [the organization] were adopted
by the State as a means to increase [customer satisfaction]. While membership [in] the
[program] cost the State $15,000 per year, [the agency] was saving money by being able to
reduce the amount of money spent on staffing.

[The organization] and [the State agency] shared similar goals and responsibilities.
[ Empl oyee] 6s position on t hetoBwaacodsistentwithtise pr of es
job duties. Therefore, the Commission did not feel his judgment would be negatively
affected by accepting the Board position. Indeed, it appeared that his job description
encouraged collaborative planning with private entities.

B. No state employee may represent or otherwise assist any private
enterprise with respect to any matter before the state agency with which the
employee is associated by employment. 29 Del. C. § 5805(b).

As stated above, the Commission did not believe that [the organization] was a
private interest. [Employee] stated at the meeting that [the organization] encouraged
Board members to be aware of conflict of interest issues. [The organization] permits Board
members to recuse as necessary. Based upon his comments at the hearing, it did not
appear that [the organization] would be submitting bids to Requests for Proposals (RFPSs)
issued by [the State agency]. However, it was impossible to speculate and predict the
possibility of such an occurrence with complete accuracy. If such a situation should occur,
[Employee] was instructed to return to the Commission for further advice. The Commission
may only offer opinions based upon concrete facts. 29 Del. C. 85807(c).

C. Officials may not engage in conduct that may raise suspicion among the
public that they are engaging in acts which are in violation of the public trust and
which will not reflect unfavorably upon the government. 29 Del. C. § 5806(a).

This is, in essence, an appearance of impropriety test. Commission Op. No. 92-
11. The standard is if the conduct would create in reasonable minds, with knowledge of all
relevant facts that a reasonabl e ingquiabity would d
to carry out official duties with integrity, impartiality and competence is impaired. In re
Williams, 701 A.2d 825 (Del. Super., 1997). [ Empl oyee] 6 s member ship on t|

organi zationo6s] Board was consi shcglnHewouldbeh hi s j o
well situated to provide the Stateds input and p
relative to [his State duties]. Therefore, his Board membership was not a violation of the

public trust, but shoul d fledfavarablyenthelstate.publ i cds tr

Ordinarily, in deciding if the conduct would raise the appearance of impropriety, the
Commission also considered whether the Code would be contrary to the restrictions on
misuse of public office. 29 Del. C. § 5806(e). One prohibition considered by the
Commission under that provision is the State employee may not use State time or State
resources (i.e. computer, fax, phone, etc.) to work on the private business. However, in this
case, the Commission did not impose a similar restriction on use of State time and
resources because he would be fulfilling the duties of his State job while also serving the
Board.

The Commission decided that acceptance of the Board position would not create a
conflict of interest with [Employee] 6s State pos
consistent with his State duties.


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5806

14-11 - Private Interestd Owning a Private Business: [Employee] worked for [a Division
of] the Department of State for 17 years. He was the manager [of a section in a particular
Division]. His team raised public awareness [specific to the section and oversaw State
property related to his section]. In April 2014, the Division adopted a new Code of Ethics
which referenced situations which required the approval of the Division Director and the
Public Integrity Commission (PIC). Among the prohibited activities were outside
employment [in the same subject area as his State position]. After reading the new policy,
[Employee] spoke to his supervisor who referred him to PIC.

[Employee] was also an accredited [professional related to his State position]. He
and [another person] owned [a business which was run out of their home]. They did not
contract with, or provide services, to the State. [Employee] stated his primary involvement
in the business was limited to behind the scenes tasks such as bookkeeping. He usually
did not interact with customers and if he did have contact with a customer, he did not
disclose the nature of his State position. On one occasion [a customer was referred to his
State Division regarding an item for purchase]. [Employee] and [the other person] stepped
away from the transaction. [Employee] was asking the Commission to determine if his
ownership of the business created a conflict of interest under the Code of Conduct.

A. State employees may not review or dispose of matters in which they have
a personal or private interest which may tend to impair judgment in performing
official duties. 29 Del. C. § 5805(a)(1) and (2).

[Employeeld s wner ship of the [private] business con

personal or private interesti n a matter is an interest which ten
independence of judgment in the performance of t
matter. o0 29 Del. C. A 5805(a)(1). A personal 0

i Any a cirnadtianwith@espect to the matter would result in a financial benefit or
detriment to accrue to the person or a close relative to a greater extent than such benefit or
detriment would accrue to others who are members of the same class or group of

persons . 0O 29 Del. C. A 5805(a)(2)(a).

While [Employee] owned a business involved in [a subject matter related to his
State job] he did not contract with the State. Unless his business attempted to [conduct
business with the State] the Commission found it difficult to see how his interest in a
related area would impair his judgment in performing his official duties. [The other person
involved in the business] did tread close to that line by referring a customer to the Division
regarding the sale of a particular item. Even though that transaction appeared to be for the
benefit of the State, and [the other person] removed himself from the transaction, they
should not have mixedt hei r private business wiThdstatitE mpl oy e e ]
prohibits interests that fAmayo tend to i mpair ju
required; only the appearance thereof. Commission Op. No. 92-11; 29 Del. C. § 5806(a);
63C Am. Jur. 2d Public Officers and Employees ' 252 (actual conflict is not the decisive
factor; nor is whether the public servant succumbs to the temptation; rather it is whether
there is a potential for conflict). By intermingling his private business with his State agency,
[Employee] could raise questions related to his independence of judgment and should
refrain from doing so in the future.

As to his State job, [Employee] was not involved in [a particular area of the
business]. Therefore, he would not be in a position to steer a potential [customer] to his



private business. That is not to say he would do so. He is entitled to a strong presumption
of honesty and integrity. Beebe Medical Center v. Certificate of Need Appeals Board, C.A.
No. 94A-01-004 (Del. Super. June 30, 1995), aff'd., No. 304 (Del., January 29, 1996).

The Divisionods neftthios appehreditd be strict€rahdrethe
Statebs Code of Conduc edall cofdoctin amywaynmglatedtothg i t pr o hi

wor ker 6s State position]. Whil e the State Code
would negatively affectanemp | oyeedés judgment while conducting
C. 5805 (a). Similarly, t hedalgéengral grohibitodagainSto de of E
conducting [any business related to the State job]. Whereas the State Code requires the

same negative ef fect on an employeeds judgment discuss
I n this case, the agencyds Code prohibits any ac
with an employeebs State job, while thet State Co

judgment and the ability to perform the State job with impartiality and integrity. No facts

indicated [Employee] 6s ownership of the [private
his judgment in his State posi tinmitedno.Title28hi s Commi s
Chapter 58 of the Delaware Code. 29 Del. C. § 5808(a). The Commission did not offer an

opinion as to whether [Employee]ds private busin
of Ethics. However, under the facts presented to the Commission, it did not violate the

Stateds Code of Conduct.

B. Officials may not engage in conduct that may raise suspicion among the
public that they are engaging in acts which are in violation of the public trust and
which will not reflect unfavorably upon the government. 29 Del. C. § 5806(a).

This is, in essence, an appearance of impropriety test. Commission Op. No. 92-11.
The standard is if the conduct would create in reasonable minds, with knowledge of all

relevant facts that a reasonable inquiry woul d di scl ose, a perception t
to carry out official duties with integrity, impartiality and competence is impaired. In re
Wiliams, 701 A. 2d 825 (Del. Super., 1997) . [ Empl oy «

[conducting transactions with the State]. The mere fact his business was in a field related
to his State position did not violate the State Code of Conduct.

The Commi ssion decided based upon the facts p
did not violate the State Code of Conduct and declined to determine if the business was a
violation of the agencyds Code of Ethics.

14-09 - Conflict of Interestd Insufficient Facts: PIC received an anonymous letter
alleging that [two State officers] had violated the Code of Conduct. Commission Counsel
decided not to contact [the parties] until the Commission had first reviewed the letter and
rendered a decision as to whether it set forth violations of the Code of Conduct.
Specifically, the letter alleged violations of 29 Del. C. § 5806(b)(2)(3)(4). However, those
subsections refer to the acceptance of other employment, compensation, gifts, payment of
expenses, or anything of monetary value which are likely to result in preferential treatment,
governmental decisions outside official channels, or have an adverse effect on the
confidence of the public in its government. The attached documentation did not seem to
be related to acceptance of any of those things. After reading the materials, it seemed
likely the anonymous person believed that subsections 2, 3 and 4 related to the entire
prefatory paragraphs (a) and (b).
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In addition to their [respective assigned] duties, both [officers] were also members of
[a group dedicated to a specific State interest]. [Both officers] were instrumental in
arranging an [agreement with another entity] which would allow them [to embark on a
mutually beneficial project related to their group interest. The agreement would award a
large sum of money to specific citizens]. The [anonymous submission claimed the project]

was fAa scheme to give preferential treatment to

expense of taxpayer s] 0.dthe[prdjett] was beinggHandhed] i t
outside of official channels and being bolstered by introduction of legislation to sanction the

process. The writer c¢claimed the [specific

and all eged t heegectwedd® amdv ffilteovmen access to

wa s

ci ti

close (sic) door deal so. The writer believed t

have an adverse effect on other [individuals interested in the goals of the special interest
group].

Since PIC received the anonymous letter, the [proposed agreement was put on
hold].

(a) Each state employee, state officer and honorary state official shall
endeavor to pursue a course of conduct which will not raise suspicion among the
public that such state employee, state officer or honorary state official is engaging
in acts which are in violation of the public trust and which will not reflect
unfavorably upon the State and its government. 29 Del. C. § 5806(a).

This is basically an appearance of impropriety test; no actual violation is required,
only an appearance that the [officers] are violating a provision of the Code of Conduct. The
test is whether a reasonable person, knowledgeable of all the relevant facts, would still
believe thattheoffi ci al 6s duti es could be perfor med
In re Williams, 701 A.2d 825 (Del. 1997), Commission Op. No. 92-11. The letter alleged
that [the two State officers] were engaged in activities which were in violation of the public
trust and reflected unfavorably upon the State. The letter asserted the [agreement] was
the result of backdoor negotiations and implied [the individual citizens] had inside access to
the decision-makers. However, it did not set forth particular facts which led to that
assumption. Conclusory allegations of conflict of interest without specific factual grounds
are insufficient to state a claim. See, e.g. Camas v. Delaware Board of Medical Practice,
Del. Super., C.A. No. 95A-05-008, J. Graves (November 21, 1995). Delaware Courts, in

wi t h

c |

z
publ i c
h

h

interpreting the Code of Conduct, have noted tha

honesty in the actions of public officials. Beebe Medical Center v. Certificate of Need
Appeals Board, Del. Super., C.A. No. 94A-01-004, Terry, J. (June 30, 1995) a f fD&ld
Supr., No. 304 (January 29, 1996).

[Subsequent information] indicated the public was concerned with the lack of public
review of the [project]. However, [the information] did not necessarily indicate the [officers]
were engaged in conduct which was a violation of the public trust. It indicated a difference
of opinion and a call for further review. Other than the [terms of the agreement], there was
no indication the [individual citizens] were singled out for special treatment for reasons
other than traditional [criteria used in this sort of project]. The Commission decided that the
[allegations standing alone] did not qualify as an act in violation of the public trust. Without
more information, the Commission did not find this provision of the Code was violated.

(b) No state employee, state officer or honorary state official shall have any
interest in any private enterprise nor shall such state employee, state officer or
honorary state official incur any obligation of any nature which is in substantial



conflict with the proper performance of such duties in the public interest. 29 Del. C.
8 5806(b).

The letter alleged the [agreement] was the result of a personal or private interest
between the [officers and the individual citizens]. The [State special interest group] was
created by statute. The [group had multiple] members, all appointed by the Governor.
Both [officers] were designated members of the Board pursuant to [statute].

The author of the letter alluded to the fact the [officers] had a personal or private
interest in the agreement. Specifically, the writer alleged that the two [individual citizens]
had inside connections with the [officers] which allowed them to receive preferential
treatment. There was no denying the [terms of the agreement] were exorbitant. However,
it was not clear from the letter if there was a connection between the [officers and the
individual citizens]. Taking the [terms of the agreement] alone, without any corroborating
facts, was not sufficient to conclude the [officers] were acting in conflict with their statutory
duties. This was especially true given the fact neither [officer] was capable of acting
without the approval of other board members. The presumed influence attached to their
decision-making abilities was tempered by the fact there were other board members who
agreed to [the agreement].

The Commission decided the letter did not allege enough facts to determine if a
violation of the Code of Conduct had occurred. Counsel was unable to inquire further due
to the anonymous nature of the letter. The Commission expressed the hope that the writer
would read the synopsis of t he theonritdrithatgnyon Pl Cd s
matters before the Commission are confidential.

13-51 - Personal or Private Interestd Doctoral Dissertation: [Employee] worked for [a
Division] within the Department of Health & Social Services (DHSS) as a Psychological
Assistant Il in the psychology unit. As a Psychological Assistant, he developed mental
health and behavior support plans for [agency] providers to implement. Implementation of
the support plans aided his provider clientele in decreasing mental health and behavior
concerns for individual clients. If individual clients did manifest problematic behaviors, the
providers implemented supports developed by [Employee] to reduce the concerns.

[Employee] was also enrolled in a Doctorate [program at an institute of higher
learning]. As part of his educational program he was required to complete a research
dissertation. As part of the research for his dissertation, he would be interviewing
[members of client agencies]. The focus of the dissertationwas t o Aunder stand [ cli
agencyds] manager s’ p gualities nelativedorsalf-detdrminatord d e r s hi p
nor malization for the indi viwdsutrgingso déterntine ytheser ve] . 0
managers perform their duties with any eye towards allowing the client to achieve their
maximum potential or if they perform their duties from an administrative perspective. He
believed the results could lead to better ideas for training and supporting managers. He
would not be interviewing individuals receiving services; only managers (about 20) would
be interviewed. The identities of the agencies and managers would not be disclosed. He
had prepared consent forms for participation in the study for agency directors giving
permission to contact the [client agency] managers, as well as consents for the managers

[themselves]. The list of authorized provider agencieswas | i st ed on [ his agency
however, the contact information for the agencyb
agenciesjwer e not | isted on the website. The director

obtained from [his] office records. During the interview process, he would not identify



himself as a [Division] employee he would identify himself as a doctoral student. If he was

known by the director and/or manager through [his State position] he would stress the fact

that he was doing the research as an educational student, not as a psychological assistant

and that his position with the State would not o
study.

A. State employees may not review or dispose of matters in which they have a
personal or private interest which may tend to impair judgment in performing
official duties. 29 Del. C. § 5805(a)(1) and (2).

The statute prohibits interests that f@Amayo tenct
the Code are not required; only the appearance thereof. Commission Op. No. 92-11; 29
Del. C. § 5806(a); 63C Am. Jur. 2d Public Officers and Employees ' 252 (actual conflict is
not the decisive factor; nor is whether the public servant succumbs to the temptation; rather
it is whether there is a potential for conflict). [Emp | oyee] 6s di ssseparatat i on t op
and distinct from his State job duties. The fact that he would be interviewing [client agency]
managers would not have an effect on the treatment programs that he recommended for
[their] clients. Therefore, he would not be reviewing and disposing of matters in which he
had a private interest while performing his official duties. However, [Employee] should not
use his State position to obtain contactinf or mat i on for the [client agen
should pursue public avenues of information to obtain the information.

B. Officials may not engage in conduct that may raise suspicion among the
public that they are engaging in acts which are in violation of the public trust and
which will not reflect unfavorably upon the government. 29 Del. C. § 5806(a).

This is, in essence, an appearance of impropriety test. Commission Op. No. 92-11.
The standard is if the conduct would create in reasonable minds, with knowledge of alll
relevant facts, that a reasonable inquiry would
ability to carry out official duties with integrity, impartiality and competence is impaired. In
re Williams, 701 A.2d 825 (Del. Super., 1997). [Employee] indicated he would interview
the [client agencyds] managers at public |ibrari
interview them in their place of employment. Additionally, he stated that he would stress
that involvement in the research was completely voluntary.

The Commission decided that it would not create a conflict of interest for [Employee] to
pursue his dissertation topic by interviewing [client agency] managers that he sometimes
has contact with in his State position as long as he did not use his State position to obtain
information related to his research. He should also not use State time and resources to
complete his dissertation.

13-54 - Personal or Private Interest: [Employee] worked at [a State facility] as a licensed

clinical psychologist. The [facility] [was in a Division] under the Department of Services for

Children, Youth and their Families (DSCYF). [The facility] provided residential treatment

services to [a specific populatio n ] . [ The agebadmedaHtealtsanaf f revi ew
substance abuse treatment information for all [of the clients] admitted to the program to

coordinate their behavioral health care while at the facility. Specifically, [Employee]

assessed [clients] at intake and made sure they received the appropriate therapeutic

services. She conducted a couple of group therapy sessions and had a caseload of 2 or 3

clients for individual therapy. In addition to her counseling work, [Employee] was a

resource for other counselors at the facility. She led weekly team meetings, directedst af f s 6



devel opment of each [client 0s] ediwithcstafregdrdirgl tr eat m
difficult clients. Once a [client] left the facility, shedidn6t usual | y withéghene cont act
again but if they did call and ask for her, she would speak with them.

[Employee] had been asked to serve as an unpaid board member of a community
based non-profit organization that provided services such as employment counseling,
affordable housing and neighborhood revitalization, youth programs, GED programs, and
life skills training. [Employee] would not be providing therapy at [the organization] and
woul dnét be wor king wit h gdowith[the othanizatian], Hutyfthe DSCYF
facility where she was employed] did not.

A. State employees may not review or dispose of matters in which they have a
personal or private interest which may tend to impair judgment in performing
official duties. 29 Del. C. § 5805(a)(1) and (2).

[Employee] would not be paid for her participation on the Board but the Commission
has previously found that board membership is included in the definition of a private
enterprise under the Code of Conduct. See Commission Op. No. 95-24. The Code also
identifie s Amrof i t 6 entities within the definition of
5804(9).

While [her facility] did not contract with [the organization], it was possible
[Employee] could have contact with a [client] at [the facility] that she knew from her
invol vement on [the organizationds Board]. Shou
decided she would need to recuse herself from any involvement with the [client]. Recusal
has been broadly interpreted. Under the law barring her from reviewing and disposing of
matters in which she has a personal or private interest that may tend to impair judgment in
performing her State duties, Delaware Courts have ruled that when such interests exist,
empl oyees should recuse ffervoenn tihnee uoturtasled 0o ra nfidu nnboi
statements on the matter. Beebe Medical Center v. Certificate of Need Appeals Board,
C.A. No. 94A-01-004 (Del. Super. June 30, 1995), aff'd., No. 304 (Del., January 29, 1996).
Barring statements from the person who recuses is to insure they do not unduly influence
their coll eagues. Further, Courts have held tha
conflict may influence their colleagues. As a practical matter, she would not be permitted
to be involved with the [client] through personal counseling, group counseling, or
supervising their treatment by a different counselor. Otherwise she may tend to rely on
information she learned about the individual from her involvement with [the organization] to
make decisions about the [client] in her State capacity. That is not to say she would do so.
There is a strong legal presumption that she would not engage in such conduct. Beebe
Medical Center v. Certificate of Need Appeals Board, C.A. No. 94A-01-004 (Del. Super.
June 30, 1995), aff'd., No. 304 (Del. January 29, 1996).

B. No state employee may represent or otherwise assist any private enterprise
with respect to any matter before the state agency with which the employee is
associated by employment. 29 Del. C. § 5805(b).

[The facilityjddnot contract with [the organization].
supervising agency, DSCYF, did. [Employee] was instructed to recuse herself from Board
discussions related to her agency. However, the prohibition was only applicable to her
agency. [Employee] was permitted to assist [the Board] with contract issues and grant
requests involving other State agencies.



C. Officials may not engage in conduct that may raise suspicion among the
public that they are engaging in acts which are in violation of the public trust and
which will not reflect unfavorably upon the government. 29 Del. C. § 5806(a).

The Commission decided that if [Employee] recused as necessary and did not
represent [the organization] before her own agency, there would not be an appearance of
impropriety. Additionally, she should not use State time and resources to accomplish
duties associated with her Board membership.

13-48 Personal or Private Interest: [Employee worked for a Division of DNREC]. Her
duties included, but were not limited to, regulatory compliance assurance and assistance,
pollution prevention assistance, regulatory assistance and development, project officer for
remediation at hazardous waste and solid waste sites, facility permitting, and technical
reviews of engineering submissions from solid waste and hazardous waste facilities.
[Employee] wanted to apply for a position [in her agency] as a project officer which would
have oversight of a [private company]. [The private company] had three locations in
Delaware. Each [location] operated independently within the conditions of the permit
issued specifically to each [facility]. Although each [facility] operated under individual
permits, they all reported to a central office in Dover. The Dover office was responsible for
overseeing the three facilities and submitting reports to [her agency]. As a project officer,
[Employee] would be responsible for permitting oversight, permit modifications, compliance
monitoring via both on-site compliance inspections and a review of submitted documents,
and enforcement actions against [the private company]. She would also be responsible for
attending meetings with [private company] officials.

Her sisterworkedat [ one of the private compednyds f aci
in an area] responsible for regulatory compliance with [specific] operations. The bulk of her
work concerned the [specific] conditions of [one ofthepri vat e companybs facilit
main duties included [monitoring specific standards and measurements]. Duties that were
required by [t hteatwasrce g ultaytdbesd bpyer[ntite St ate empl o)
were limited to recording monitoring data from inside the on-site buildings and maintaining
[various] probes on-site. In the case of [the site which employedt he St at e wor ker ds
the current project officer indicated that letters and reports were sent directly from [that
facility] but not by [the Sister].

As long as [Employee] did not work [at the facility which employed her sister], she
could not foresee having any physical workplace interactions with her sister because each
[location] had site-specific staff. If she worked as a project officer, she anticipated that she
could make decisions which would impact regulations for all three [private company]
facilities, including her sisteroés facility. Ho
she did not have sole decision-making power at [her agency]. Most decisions made by her
agency originated with her supervisors.

A. State employees may not review or dispose of matters in which they have a
personal or private interest which may tend to impair judgment in performing
official duties. 29 Del. C. 8 5805(a)(1) and (2).

[ Empl oyee] 6s famili al r el adtai m g lviag ewii tnh elreers ts
per sonal or private interest in a matter s an i
independence of judgment in the performance of the

matter. o 53805(a)Le s a m@tter oflaw, an interest which would tend to impair



judgment is one where a close relative would receive a greater benefit or detriment than
members of the same class or group. 29 Del. C. § 5805(a)(2). The definition of close
relative includes siblings. 29 Del. C. § 5804(1).

[Employee] indicated that each facility operated independent of the other, with each
facility having their own permitting and compliance requirements set by [her agency]. As a
project officer for either of the two sites that did not employ her sister, she would not be
wor king directly with her sister. A wast ewort hy
that [Sister] was responsible for monitoring and compliance related to [one specific area]
whil e [ Empl oy e e ] dadiffargnearcal.y Howeeay, (Empldye] stated that
decisions made by a project officer at one site could affect operations at all the other sites.

Therefor e, even i f she did not work at her siste
would affect [her Sister]ds worKk. She also qual
was not a sole deci si on ma kregulatory@uiharitygveremaden [ her ag

by her supervisors, and then only after a public comment period. Those changes would
affect all of the facilities equally and would not affect her sister individually.

The Commission decided that if [Employee] were to work as a project officer
overseeing [the private company], including [ her
conflict of interest under the Code of Conduct. First, she would not have supervisory
authority over her sister. Second, the regulatory authority of [her agency] could only be
changed after a period of public comment. Third, regulatory decisions made by [her
agency] affecteda | | of the [private companyés] facilitie:c
were made by her supervisors. Those four factors mitigated the danger that her judgment
would tend to be impaired while she was reviewing and disposing of matters in which she
had a private interest. If a situation occured where she would be required to make a
decision which would affect her sister individually, she should recuse.

Under the | aw, the scope of MArecusal 0 has bee
a personal or private interest, an official is to recuse from the outset and even neutral and
unbiased statements are prohibited. Beebe Medical Center v. Certificate of Need Appeals
Board, C.A. No. 94A-01-004 (Del. Super. June 30, 1995), aff'd., No. 304 (Del., January 29,
1996). This is to insure that co-workers are not influenced by nonverbal cues such as
gestures, etc.

B. Officials may not engage in conduct that may raise suspicion among the
public that they are engaging in acts which are in violation of the public trust and
which will not reflect unfavorably upon the government. 29 Del. C. § 5806(a).

This is, in essence, an appearance of impropriety test. Commission Op. No. 92-11.
The standard is if the conduct would create in reasonable minds, with knowledge of all
relevant facts that a reasonable inquiry would disclose, a perception that the officia | 6 s abi | ity
to carry out official duties with integrity, impartiality and competence is impaired. In re
Williams, 701 A.2d 825 (Del. Super., 1997). The Commission discussed the fact that the
danger of rai si ng washgeatqr at fhér bi csétse rsbéuss pfi agabiaitiet y] t har
other two sites. Even though [Employee] would not have sole authority to make decisions
which would affect her sister, it could appear suspicious to the public if they were aware of
the familial relationship. However, as previously discussed, there would be a great deal of
separation between her work and the effectitcouldhave on her sisterds job
separation, along with the appropriate recusal, would serve to allay any concerns held by
the public.



The Commission concluded that it would not be a conflict of interest for [Employee] to
work as a project officer for [her agency] at
she recused herself appropriately. The need to recuse would likely be greater if she
accepteda posi tion at [ hewassotasimpedidenttdharcdoingsot y] but
[Employee] was also instructed to contact the Commission for further advice if her, or her
sisterds, jodb duties change

13-381 Private Interestd State Employee: [Supervisor] worked for the Department of
Social Services (DSS) within the Division of Health and Social Services (DHSS). Her
employee was a Social Worker. [Employee] determined eligibility for [a program]. [The]
program encouraged parents to work by paying or subsidizing their childcare expenses.
The daycare was selected by the parent based upon the geographic location of their home
or work.

[ Empl oyee] 6s mot her owned a home daycare faci

the State and received funds from DSS. According to one source, the daycare was
originally in [employee]ds name and was | ater

ch

resided in the home where the daycare was operat

[Employee] was submitting invoices to, and processing payments from, her own agency.
Additionally, the childcare facility was monitored by DSS. [The monitor] provided PIC with

copies of correspondence documenting [empl oyee] 0

facility. Additionally, [the monitor] said [employee] had tried to correspond with her about
attendance and regulatory issues. [The monitor] told her she could not talk to [the
employee] about the issues because it was a conflict of interest for [employee].

[Supervisor] was concerned about the conflict of interest and sought an opinion on
behalf of DSS from the Commi ssion regarding t
interest. The agency was concerned about the exchange of monies between the
empl osy eeegbe ncy and her motherds business.

The Commission considered the applicable law. First, State employees may not
review or dispose of State matters if they have a personal or private interest that may tend
to impair judgment in performing official duties. 29 Del. C. § 5805(a)(1). Second, State
employees may not represent or otherwise assist a private enterprise on matters before the
agency with which they are associated by employment. 29 Del. C. § 5805(b)(1). Third,
State employees are not to deal with their own agency to insure decisions by their

he

coll eagues and coworkers are not wunduly influenc

the private enterprise. [Employee] had a private interest in the daycare by way of her
familial relationship with her mother. As a matter of law, an interest which would tend to
impair judgment is one where a close relative would receive a greater benefit or detriment
than members of the same class or group. 29 Del. C.5805(a)(2). The definition of close
relative includes parents. 29 Del. C. 5804(1). State employees are to pursue a course of
conduct which will not raise suspicion among the public that they are engaging in acts in
violation of the public trust and which will not reflect unfavorably upon the State. 29 Del. C.
§ 5806(a).

[Employee] attended the hearing with her husband. Also in attendance were [the
supervisor], [the monitor], and [a program administrator]. During the course of her official
duties, [employee] met with clients, evaluated their income and determined their eligibility
for aid. If eligible, [employee] provided the client with a list of childcare facilities (including

her motherds facility) and asked them to choose



childcare facility they had selected and [employee] entered the information into the

computer. Thereafter, DSS directly reimbursed th
childcare expenses. [Employee] denied working with clients whose children attended her

mot her 6 s day c ahe @d verify that mestvoéthe children at the daycare were

[the programb6s] <clients. She also confirmed she
billed DSS for attendance, sent out flyers, and served as a substitute daycare provider.

[Employee] said her mother did not pay her. The facility was monitored by DSS,

[ empl oyee] 6s agency. I f there was a discrepancy
was the contact person for the facility. She admitted to contacting other employees in her

own agency to resolve billing issues and provide documentation. [Employee] claimed she

accomplished those tasks on her lunch break. When asked if she would be willing to stop

working for the daycare, [employee] said she could pass the duties to her husband. She

was informed that would not cure the conflict of interest.

After considering the facts, the Commission found [employee] was reviewing and
disposing of matters in which she had a private interest as well as representing her private
interest before her own agency. Additionally, she was engaging in conduct which would
raise suspicion she was violating the public trust. The Commission decided she may not
be involved with the daycare in any way. If she continued to act on behalf of the daycare,
she would be subject to a formal complaint. If the Commission made a formal finding of a
violation, the Commission has the power to impose disciplinary sanctions up to, and
including, termination.

13-33 - Personal or Private Interestd Nepotismd State Employee: PIC received

information alleging an employee at [a State building] was in violation of the Code of

Conduct. The reporting person would like to remain anonymous. [Employee] worked for

Facilities Management within the Office of Management and Budget. The information

alleged [employee] had direct supervisory power over his two [children]. One child, [X],

was a full-time State employee. The other child, [Y], worked as a temporary State

empl oyee. According to the e masheets. Chuaselgdnto y ee] si
an email to [employee] to determine if he would like to seek the advice of the Commission.

A response was sent by [employee] 6s supervisor.
[ empl oyee] 6s chil dr en wdeirkathernAfter boensed giscussed bui | di ng
the potential issues with [the supervisor], he a

behalf of his agency. He also provided PIC with an organizational chart which documents
the supervisory hierarchy.

In their official capacity, State employees may not review or dispose of matters if
they have a personal or private interest in a matter before them. 29 Del. C. 85805(a)(1).
State employees may not engage in conduct that may raise suspicion among the public
that they are engaging in conduct contrary to the public trust. 29 Del. C. § 5806(a).

[The supervisor] appeared at the hearing with [a representative of the agency].
[ The supervisor] contested the fact [employee] w
brought copies to verify the timesheets were being signed by another supervisor. [X] was
transferred to the [building] two months ago so he could be directly supervised by
[someone in the same specialized field]. [Y] was now under the direct supervision of
[another employee]. Both [people supervising X and Y] were of equal rank to [employee].
When asked who [X and Y] would report to in the event their supervisor was ill or on
vacation, [the supervisor] stated they would both report to [a manager higher in rank than
employee].



In discussion, the Commission expressed concern the employees assigned to
supervise [X and Y] shared equal rank with [employee]. It was reasonable to assume their
supervision of [X and Y] would be affected by their co-worker status with [employee]. Each
supervisor would know that any decision they made regarding [X and Y] would come to the
attention of [employee]. Depending on their relationship with [employee], the decisions
made about [X and Y] could be based upon like or dislike of their father. Neither is
permitted under the Code of Conduct. Of additional concern was the fact other employees
in the department were aware of the familial relationship. Routine job assignments would
spark speculation about the reasons certain employees were given specific tasks. Aside
from damaging the operating efficiency of the department, it was damaging to the morale of
the other employees.

The Commission decided three family members working in the same facility created
an appearance of impropriety. The Commission recommended two of the three employees
be transferred to separate facilities. The Commission also stressed that failure to remedy
the situation could result in a formal complaint being filed against the agency. If the
Commission made a formal finding of a violation, the Commission could require the
transfers.

13-19(A) - Personal or Private Interest i Unpaid Consultant Workd State Officer: The
applicant was a State Officer. He had a friend that was starting a business, which would
create training programs for corporations and government agencies on leadership,
management, employee development and crisis management. The Officer had been
asked to write some of the curriculum, which he would do without pay. However, the new
business wanted to credit the Officer in the marketing materials and include his current
position. He said his initial reaction
marketing materials would list all of his prior employment and not just his current position.
He stated he would not be part of any merchandising of the product and he would not be
using State hours to do the consultant work. He also mentioned that the unpaid position
may lead to employment with this company when he retired.

The Officer did not know if the product would be sold to any Delaware agencies, but
it may be. He was aware that he could not be involved in decisions to buy the product if it
were offered to State agencies because of the personal interest arising from his private
association with the company owner and the potential for a future paying job. 29 Del. C. §
5805(a)(1). He also said that he would not solicit business from the State for the company,
which is consistent with the restriction on State officers not representing or otherwise
assisting a private enterprise before any State agency. 29 Del. C. § 5805(b)(1) and (b)(2).
He did acknowledge that his validation of
new business. The Commission asked if he had considered only attributing the materials
by name and omitting the Officerds positi
concerned that it would appear he was trying to hide something. The Commission advised
t hat t he use o feand8tate poditibniwould créate amappearance of
impropriety as it may appear to the public as an official endorsement of the
company/product. 29 Del. C. § 5806(a); Commission Op. Nos. 95-36; 96-62; and 98-30.
However, it would be permissible for the Officer to author the curriculum for the private
company as long as his name and position was not used.

13-19(B) i Personal or Private Interestd Reconsideration Request: [Official] appeared
before the Commission on July 16, 2013, to seek advice aboutend or si ng hi s

f
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business through use of his name and title in marketing materials. At that time, the
Commission issued an opinion stating [the official] could not use his name or State title on
any marketing materials related to the business for fear it would create the impression that
he was leveraging his State position to benefit his friend. See Commission Op. 13-19.

On June 19, 2014, Counsel was present [when the official told a group of people
that the Commi ssion had approved the use of his
business]. Commi ssi on Couns el thesComneissionlhddeuted He could nveta s

use his name or State title as it related to his
of fice, Counsel conducted [a] 6éGoogl ed search an
[ businessd] website. Counsel C 0 ntechabdutehdd [t he of f

use of his name when the Commission had specifically said he could not do so. [The

official] responded that he understood the ruling to be that he could not allow the use of his

State title, but he could allow the use of his name for endorsement purposes. Counsel

forwarded the prior opinion to [the official] to which he responded that after re-reading the

opinion, he still believed that it allowed the use of his name but not the use of his State title.

He then sent Counsel an email he received from [former Commission Counsel] after the

July 2013, hearing in which the following statement appears: €¢ 0t he Commi ssi on f oun
it would be improper for the company to use your name and current State job in any

mar keting materi almignall emphasis in the

[The official] then asked to meet with the Commission for reconsideration. He did
not believe that the use of his name alone, without his State title, was problematic. He
wanted the Commission to clarify its prior opinion.

The primary concern raised by the Commission during the last hearing was the
appearance of impropriety which may be generated
endorsement of his friendds business venture. T
hearing indicated Commissioner Dunkle asked [the official] if he had considered attributing
the materials only by name and omitting the title. [The official] stated that he had, but was
concerned that it would appear he was trying to hide something. While there was a
discussion about using only his name, the final decision of the Commission was he could
use neither his name nor his State title in any marketing materials for [the business]. The
concern was the marketing materials may make their way to Delaware where his name,
even without his State title, was recognizable as a high-ranking State official. [The official]
was not privy to the deliberations of the Commission after the hearing had ended.

[ The official] updated the Commission on his
appeared to have drastically reduced its projected geographic scope.[The of fi ci al ] és
involvement as an advisor in the business had been limited to two hours of discussion over
the past year. [The official] stated he could not understand the prohibition against using his

name. I n fact, he stated that if he were not al
marketing materials, he would retire from State service. He further stated the holding
would be Adraconiand in nature.

A. The Code of Conduct bars offici al s f r om eangacgwhitlgisinn A
violation of their public trust or which creates a justifiable impression among the
public that such tr u29DeliCs§5302(1)and 29\Delod. #5806@). 0

As the purpose of the Code is to insure that there is not only no actual violation, but
al so not even asgdiijaursdidfi adl \eisd30Pthe @ommissianrd Del . C.
treated this provision as an appearance of impropriety standard. Commission Op. No. 07-


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5802
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5806

35. The test is whether a reasonable person, knowledgeable of all the relevant facts, may
still perceive that the official cannot perform their duties with honesty, integrity, and
impartiality. In re Williams, 701 A.2d 825 (Del. 1997).

At the hearing, [the official] placed a great deal of emphasis on the fact he would
not be paid for his role as an advisor in his fr
thereof, is not a consideration in determining whether conduct creates an appearance of
impropriety. If it was, State employees and officials would be permitted to engage in a
whole host of prohibited conduct as long as they were not paid.

The Commi ssion was taken aback by [the offici
from State serviceifhewasnhot per mi tted to use his name for hi:
not c¢clear what the [the official]l]és intent was i
Commission set aside the comments and based their decision solely on the facts and the
law.

Settingasidet he i ssue of compensation, the scope of
appeared to have been dramatically reduced. At the time of the June 2013, hearing, [the
of ficial] indicated State agencies could potenti
business. Thatfact pl ayed a maj or role in the Commission

his name as well as the use of his State title. In Delaware, even without mention of his

State title, the public would be able to associate his name with his State position.

However, the circumstances had changed. There were no plans to contract with the State

of Delaware or conduct any type of business in the State. In fact, he stated most of his

friendbébs business dealings were conducted in Flo
circumstances, the Commission agreed that the use of his name, without his State title,

would be unlikely to create an impression of impropriety. However, he was instructed that

if his friend should start conducting business in Delaware, or even directing marketing

efforts within Del awarebds boundaries, he shoul d
advice.

13-18 - Personal or Private Interestd Nepotism: Applicant was a municipal Councilman.

He appeared before the Commission accompanied by his wife. As one of eight

Councilmen, applicant was elected for a two year term. He was Chairman of one specialty

board and a member of another. Applicantds son
worked there for 25 years. Becauwngipalitygf hi s son
applicant had recused himself from voting on any matter directly related to his son. (i.e.

pay raises, promotions). However, the Commission received a letter that stated applicant
continued to vote on the mudifcumpdasd iftyrdshibudgends
department.

o

S

The Commission had jurisdiction over the applicant because the municipality had
not adopted their own Code of Conduct. 29 Del. C. 85802(4). Applicant confirmed that he
did, in fact, vote on the budget. He explained to the Commission that the budget was
presented by the Finance Committee to the council for a vote. Applicant noted he did not
have specific input regar dimeg. Hokeeer, membegssot f or hi s
the council did not vote on each component of the budget separately, the whole budget
was voted upon as a package. Therefore, if applicant voted on the total budget, he voted
on the budget for his sonds department.



Applicant6 s r el ationship to his son constituted a

85805(a)(1). A per sonal or private interest in a matte
a personod6s independence of judgment in the perfo
respect t o that matter. o 29 Del . C. A5805(a)(1).

applicant had reviewed and disposed of matters in which he had a private interest. When

there is a personal or private interest, the official is to recuse from the outset and even

neutral and unbiased statements are prohibited. Beebe Medical Center. When asked if he

could recuse from the budget vote, applicant said that if he did not vote on the budget, he

would not be adequately representing his constituents. The Commission then inquired as

to whether the budget could be voted on in separate components, allowing applicant to

recuse from voting on the budget related to his
the answer to that question.

The Commission determined that if applicant recused himself from voting on the
portion of the budget related to his sondbs depar
interest. He should also continue to recuse himself from any other matters involving his
sonbs dep aaCGommeission.requesied the opinion letter to applicant explain
recusal not only required that he did not vote, but also that he did not remain in the room
when any of the above described matters were being discussed. The Commission
recommended that applicantfollow-u p wi t h t he municipalityés attor|
budget could be voted on as individual components. If it cannot be voted upon separately,
he could not vote on the budget at all.

13-12 and 13-13 Board Members Seek Full-Time State Position: The Commission
granted a waiver so they could remain Board members even though they had applied for
the full-time position. The basis for the waiver is given in the opinion which by reference is
incorporated into this synopsis. When waivers are granted they become public records.
29 Del. C. § 5807(a).

13-12 7 Hiring an Honorary State Official in a Full-Time State Position
Hearing and Decision by: Wilma Mishoe? Chair; Andrew Gonser, Esq.,Vice
Chair; Commissioners Lisa Lessner, Jeremy Anderson, Esg., and William Tobin

Dear Ms. Wisnauskas:

The Public Integrity Commission reviewed your request for an opinion on
whether you could apply for the full-time position of the Executive Director of the
Professional Standards Board (PSB), when you are concurrently a member of that
Board. Based on the following law and facts, a majority of the Commission
concluded it would grant a waiver to allow you to remain a Board member while
being considered for the full time position.

Under the Code of Conduct, appointees to State Boards and Commissions
arédéhonorary State officials. o 29 Del . C. A
Honorary State officials may not review or dispose of matters if they have a
personal or private interest that may tend to impair judgment in performing their
official duties. 29 Del. C. 8 5805(a)(1). You stated that you would recuse from any
Board decisions pertaining to the hiring of the Executive Director. That recusal
would resolve that <conflict. As far as recusa

% The Chair abstained from voting.



and not ma ke reaven ofndéiunbi asedo st aBeebement s

Medical Center v. Certificate of Need Appeals Board.

In a prior decision, we held that while recusal by the applicant who was on the
Board could cure their personal conflict, the difficulty with having a fellow Board
member apply and remain on the Board, is that it could, at a minimum, raise
suspicion among the public that the decision may not have been based on the
merits, but rather on personal relationships arising from the collegial association of
the other Board members; that as a fellow Board member, he could receive
preferential treatment over other candidates; or that he was using his appointed
position to secure a personal gain or benefit by parlaying the appointment into a
full-time position. Commission Op. No. 97-34. It found that would be contrary to
both the letter of the law which bars contact that may raise public suspicion, 29 Del.
C. § 5806(a); that he used public office for personal benefit, 29 Del. C. § 5806(e). It
also found it would be contrary to the spirit of the lawd the purpose--which is to
instild]l the publicds respect and conf
and (2). As a consequence, the Commission held it would create at least the
appearance of impropriety if he remained on the Board while seeking the full-time
job, and would not grant a waiver on the grounds that the literal application of the
law was not necessary to serve the public purpose. Commission Op. No. 97-34.

dence

However, that opinion also weighed t he Gener al Assembl yods

citizens should be encouraged to assume public office and employment, and that
therefore, the activities of officers and employees of the State should not be unduly
circumscribed. o 29 Del. C. A 5802(3).

We weighed those two competing interests based on the particular facts of your
case as they related to a waiver. 29 Del. C. § 5807(a). First, when a waiver is
granted, it becomes a matter of public record. Thus, the public would know about
your relationship to the Board, and other facts pertaining to your situation. It will
also know that there are specific criteria for every applicant: 10 years experience
as a professional educator in a public school system and 5 years experience as a
classroom teacher in a public school. That lengthy term of experience helps insure
a level of expertise related to the duties of the job which include educator licensure,
certification and professional development with a goal of improving the educator
workforce and as a result, improve student achievement. That not only speaks to
the merits of the candidates, but also narrows the field of who may apply. If Board
members could not apply, it could further reduce the field. Moreover, it may unduly
circumscribe their activities when they, by already serving voluntarily in a non-paid

Board position that deals with educator ds

in that field. We understand that all Board members apparently were encouraged
to consider the job. That means you could be competing with other Board
members, making it less likely that the remaining Board members would select you
simply because you are a Board member because that single criteria would apply to
any other applicant Board member. This helps insure the remaining Board
members who make the decision would have to use some quality beyond being a
Board member to distinguish between the candidates.

Finally, as a practical matter, you were recently re-nominated (March) for a
3-year term. In effect, if we dictated that you leave the Board to apply for the job,
which has an expected starting date of May 22, 2013, if you were not selected, you
could end up being reappointed again to fill your own open position and serving

fi

qual
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anyway. Conversely, if you are selected as the Executive Director, you would be
on the Board anyway, because the statute provides that the Executive Director
serves as a non-voting Board member.

II. Conclusion

Based on the above law and facts, we grant a waiver to allow you to
continue to serve on the Professional Standards Board while applying for the
position of Executive Director.

FOR THE PUBLIC INTEGRITY COMMISSION

Ml /ST a

Wilma Mishoe, Chair

13-137 Hiring an Honorary State Official in a Full-Time State Position
Hearing and Decision by: Wilma Mishoe®, Chair; Andrew Gonser, Esq.,Vice
Chair; Commissioners Lisa Lessner, Jeremy Anderson, Esq., and William Tobin

Dear Mr. Kenton:

The Public Integrity Commission reviewed your request for an opinion on
whether you could apply for the full-time position of the Executive Director of the
Professional Standards Board (PSB), when you are concurrently a member of that
Board. Based on the following law and facts, a majority of the Commission
concluded it would grant a waiver to allow you to remain a Board member while
being considered for the full time position.

Under the Code of Conduct, appointees to State Boards and Commissions are
ihonorary State officials. dicial c2fcityDtohorary C. A 580 4
State officials may not review or dispose of matters if they have a personal or
private interest that may tend to impair judgment in performing their official duties.
29 Del. C. § 5805(a)(1). You stated that you would recuse from any Board
decisions pertaining to the hiring of the Executive Director. That recusal would
resolve that conflict. As far as recusal, you
make even fAneutral o or Aunbi as 8Beebe Medicalt e ment s a
Center v. Certificate of Need Appeals Board.

In a prior decision, we held that while recusal by the applicant who was on the
Board could cure their personal conflict, the difficulty with having a fellow Board
member apply and remain on the Board, is that it could, at a minimum, raise
suspicion among the public that the decision may not have been based on the
merits, but rather on personal relationships arising from the collegial association of
the other Board members; that as a fellow Board member, he could receive
preferential treatment over other candidates; or that he was using his appointed

® The Chair abstained from voting.



position to secure a personal gain or benefit by parlaying the appointment into a
full-time position. Commission Op. No. 97-34. It found that would be contrary to
both the letter of the law which bars contact that may raise public suspicion, 29 Del.
C. 8 5806(a); that he used public office for personal benefit, 29 Del. C. § 5806(e). It
also found it would be contrary to the spirit of the lawd the purpose--which is to
instild]l the publicds respect and conf i
and (2). As a consequence, the Commission held it would create at least the
appearance of impropriety if he remained on the Board while seeking the full-time
job, and would not grant a waiver on the grounds that the literal application of the
law was not necessary to serve the public purpose. Commission Op. No. 97-34.

However, t hat opinion also weighed t
citizens should be encouraged to assume public office and employment, and that
therefore, the activities of officers and employees of the State should not be unduly
circumscribed. o 29 Del. C. A 5802(3).

We weighed those two competing interests based on the particular facts of your
case as they related to a waiver. 29 Del. C. § 5807(a). First, when a waiver is
granted, it becomes a matter of public record. Thus, the public would know about
your relationship to the Board, and other facts pertaining to your situation. It will
also know that there are specific criteria for every applicant: 10 years experience
as a professional educator in a public school system and 5 years experience as a
classroom teacher in a public school. That lengthy term of experience helps insure
a level of expertise related to the duties of the job which include educator licensure,
certification and professional development with a goal of improving the educator
workforce and as a result, improve student achievement. That not only speaks to
the merits of the candidates, but also narrows the field of who may apply. If Board
members could not apply, it could further reduce the field. Moreover, it may unduly
circumscribe their activities when they, by already serving voluntarily in a non-paid
Boardposition that deals with educator 6s
in that field. We understand that all Board members apparently were encouraged
to consider the job. That means you could be competing with other Board
members, making it less likely that the remaining Board members would select you
simply because you are a Board member because that single criteria would apply to
any other applicant Board member. This helps insure the remaining Board
members who make the decision would have to use some quality beyond being a
Board member to distinguish between the candidates.

Finally, as a practical matter, you indicated your 3-year term has expired. In
effect, if we dictated that you leave the Board to apply for the job, which has an
expected starting date of May 22, 2013, if you were not selected, you could end up
being reappointed again to fill your own open position and serving anyway.
Conversely, if you are selected as the Executive Director, you would be on the
Board anyway, because the statute provides that the Executive Director serves as a
non-voting Board member.

II. Conclusion
Based on the above law and facts, we grant a waiver to allow you to

continue to serve on the Professional Standards Board while applying for the
position of Executive Director.
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FOR THE PUBLIC INTEGRITY
COMMISSION

Ml /ST a

Wilma Mishoe, Chair

13-10 - Personal or Private Interestd Nepotism: Applicant did not appear before the

Commission, he was out-of-state. Rather than rescheduling, the Commission decided that

the written emails submitted by applicant provided enough information from which to issue

an opinion. The Commission may provide advice based on a written statement. 29 Del. C.

§ 5807(a). Applicant worked for the Division of Substance Abuse and Mental Health

(DSAMH) within the Department of Health and Social Services (DHSS). DSAMH had an

RFP for licensed professional staff, including the profession to which applicant

belonged. Appl i cant was on the review panel for the R
licensed professional and told applicant that he planned to apply for a position (or bidding

for a contract) in response to the RFP. As soon as applicant received this information, he

notified his supervisors. He told them that bec
would need to recuse himself from the review panel. His request was granted. Further,

applicant stated if his relative was successful in his contract bid, applicant would not have

anything to do with the management of his contract, his reimbursement or the volume of

his work.

The Commi ssion moved to adopt | egal counsel &s
instructed that the Code of Conduct bars him, as
di sposing of matterso in which?2hDelhas a personal
5805(a)(1). Addi ti onall vy, he is also barred from fArepr e
relative in respondingtothe RFP. 29 Del . C. A 5805(b) (1). As f ar
di sposing of matters, o0 he was nrdheRFPnger on the s
Therefore, he would not be reviewing or disposing of a decision to contract with his

relatve. Assuming applicantbés relative was hired, the
di spose of matterso pert ai nApplicanthad alledaddyn, e. g., sup
indicated he would not be involved in managing h

12-407 Contracting with State Agency: A State employee filed a disclosure because his
private company contracted with a State Commission to provide services for an annual
event. It is a condition of commencing and continuing employment with that State, that if a
State employee has a financial interest in a private enterprise that does business with the
State, they must file a full disclosure so it can be determined if there is a conflict. 29 Del.
C. 8 5806(d). The employee worked for a completely different Department from the
Department under which the State Commission operated. Thus, he had no responsibility in
his State job to review or dispose of the contract, or any other matters pertaining to that
Commission. 29 Del. C. 8 5805(a)(1). Also, because that Commission is under a totally
separate department, he did not represent his private company before his own agency. 29
Del. C. § 5805(b)(1). The contract was for less than $2,000, so it did not require public
notice and bidding. 29 Del. C. § 5805(c). The contract was for $700 and must reflect
armsé | engthldnegotiati ons.



Armso | ength negotiations require that there
contracting parties. The Code of Code aids in in
State employees from putting together a State contract and then awarding it to themselves
(self-dealing) by barring them from reviewing and disposing of the matter. It creates further
distance between the contracting parties by barring State employees from dealing with
their own agency because their colleagues and co-workers may have their judgment
i mpaired because of the State employeebds affilia
negotiations require that the contract reflect a fair market price. Commission Op. No. 98-23
(citing Oberly v. Kirby, 592 A.2d 445 (Del. 1991) (in finding arms' length negotiations, court
noted that "the most economically meaningful way to judge fairness is to compare the price
paid with the price likely to be available in alternative transactions"). Normally, when there
is no existing State contract to provide the services, and the contract is a small amount, the
agency contacts at least 3 sources to determine the market value. The Commission found
there was no conflict as the private contract wa
job and duties; was a limited event; he filed a disclosure as required; and the amount was
only $700.

12-38 7 Outside Employment with a Company Doing Business with a Different
Agency: A teacher filed a disclosure on his part-time job with a private enterprise that
contracted with a completely different State agency. 29 Del. C. § 5806(d). As the private
employer did not do business with his agency, he did not review or dispose of matters
pertaining to the companyds contract in his Stat
private company, he would be involved in working with children, but none of them were his
students. Thus, he would not have occasion to represent or assist the private company on
either its contract or its clients before his own agency. 29 Del. C. § 5805(b)(1). He said
he would not use State time or resources to perform his private work. He is entitled to a
strong legal presumption of honesty and integrity. Beebe Medical Center v. Certificate of
Need Appeals Board, C.A. No. 94A-01-004 (Del. Super. June 30, 1995), aff'd., No. 304
(Del. January 29, 1996). The Commission found there was no conflict, but that if his
circumstances changed he should seek further guidance.

12-37 i State Employee Request for Guidance on Recusing when Close Relative

Works for Vendor: A St ate empl oyeebs duties included over
operated certain facilities. As a result of her State employment, she had known a particular

vendor for more than a decade. Aside from that official connection, a close relative worked

for the vendor in a second job that he held. The State employee approached him and had

coffee to discuss a personal matter on which she was making a decision. The decision

pertained to a matter unrelated to her oversight duties, but she thought he would be a good

person to discuss the matter with because she was aware that he had some experience in

that area. Later, she assigned one of her employees to oversee the review of his facility.

She said she did so because there may be a perception of a conflict because of the close

relativeds affil i at ialmerempldydes reviewed theefacity rAn Several
i ssue was raised that the vendoros facility woul
connection to it, not only because of her cl ose
personal decision she had involved him in. He learned of that concern and they spoke

about his license. She told him that in her rev

facility that she saw no problems. She also contacted the person who had told him about

the situation to discuss the matter. Later, he went to a senior level official and asked for a

second review. The review was to be conducted under the supervision of the State

empl oyeebs supervisor. The State employee said



was involved in discussions about when the 2™ review would occur; suggested a specific
person who she supervised to assist her supervisor, etc., and engaged in other
conversations about the matter. The agency directed her to obtain an opinion from the
Commission regarding her involvement.

The Code bars State employees from reviewing or disposing of matters when they
have a personal or private interest that may tend to impair their judgment in performing
of ficial duti es. When a conf loiudts eBegb®st s, t hey a
Medical Center v. Certificate of Need Appeals Board, C.A. No. 94A-01-004, J. Terry (Del.
Super. June 30, 1995), aff'd No. 304 (Del. January 29, 1996). The Commission decided
there was a conflict because of the personal and private relationships and she did not
properly recuse because she continued to discuss and intervene in the matter.

12-36 7 Contract with a Different State Agency: A State employee in one Department
wanted to contract with another Department. She filed the disclosure required when a
State employee wants to seek a State contract. 29 Del. C. § 5806(d). State employees
may not seek a State contract of more than $2,000, unless it publicly noticed and bid. 29
Del. C. § 5805(c). The contract was publicly noticed and bid. The State employee was a
successful bidder, and the contracting agency was finalizing the agreement. The contract
dealt with certain aspects related to federal funds. Her State work was not in any way
connected to the State contract or the federal funds. Thus, she did not, and will not, review
or dispose of matters related to the contract. 29 Del. C. § 5805(a)(1). Also, a
representative from the contracting agency confirmed that neither the contract, nor its
substance, involved the State employeed s of fi ce, or even her Depart me
connection to her agency, she also would not represent or assist her private company
before her own agency, 29 Del. C. § 5805(b)(1).

She said she would not use State time or resources to perform her private work. 29
Del. C. § 5806(e). Specifically, in her State job, she already worked a shortened workweek
(e.g., flextime) and would use that time, and evenings and weekends, to perform the
private work.  She is entitled to a strong legal presumption of honesty and integrity.
Beebe Medical Center v. Certificate of Need Appeals Board, C.A. No. 94A-01-004 (Del.
Super. June 30, 1995), aff'd., No. 304 (Del., January 29, 1996). The Commission decided
there was no conflict of interest.

12-31i Contracting with Ohkeésm®OwagdAgeoattyan agencyods
program sought an opinion on whether the agency could use grant funds for the cost of
rental of equipment from a State employee who worked for the Division that issued the
grant. The agency and a local government entered an agreement requiring the local
government to provide certain services, e.g., volunteer workers, and provide some
matching funds, in order to be entitled to the grant funds. In return, the agency would
reimburse some expenses, and provide equipment for the project if the State equipment
was available. Later, the manager received a reimbursement request for the equipment
rental. The local government had collaborated with a non-profit organization, and it rented
the equipment from the State employee while working on the project. It sought
reimbursement not only for the days the equipment was used, but also for everyday it was
on the site, even if it were not used. In evaluating how much to reimburse, and to whom,
the manager noted that the check issued by the non-profit for the rental was issued to a
Division employee. The manager had refunded a portion before he realized the equipment
was rented from an agency employee. The amount already paid was more than $2,000.



The remainder also exceeded $2,000. The Code bars State employees from accepting
State contracts if the contract is for more than $2,000 and is not publicly bid. 29 Del. C. §
5805(c). It was not publicly noticed and bid. The Code also bars State employees from
representing or assisting a private enterprise on matters before their own agency. 29 Del.
C. § 5805(b)(1). The manager did not want to make more payments until the Commission
decided if it was a conflict for his Division to pay for the rental of equipment from one of its
employees.

The manager said the employee knew this was an operation between the local
government and his Division because he works for the Division on these types of grant
funded projects. Also, the agreement required a sign at the location of the project saying it
was funded by t hkeewlgired that thesStatg haa the type of equipment
rented; that the particular type of equipment was vital for this type of project, and gave
some examples of why. The manager was not asked by the local government if it could
use State equipment, or rent from a Division employee and be reimbursed. He did explain
that because of the way the project had to be managed, it required duplicate equipment;
that there was a lot of effort involved in getting the equipment back and forth and if they
had returned the rental while not in use, and obtained it again later, it would have created
more wor k. He al so said the Statebs equipment w
for having the equipment on site rather than returning it, when not in use, were weather
issues and availability of volunteers who could operate it. He said it would be complicated
to return. They might return it thinking the weather would be too bad for use, but it might
not rain and the equipment would have to be returned. Or, they might return it thinking no
one was available to operate it, but end up with a volunteer who could, and again it would

have to be returned. He al so pvasipur¢hasedwithut t hat t
federal funds. The federal funds were contingent on use solely for State projects. Thus,
the | ocal governmentés use would have been an in

local government realized they were assuming a risk of out of pocket expenses for the
rental, up to the level of the local match of contribution funds. He believed the State
employee has used his equipment for other projects and the non-profit had worked on prior
projects with him. He believed the non-profit thought it could save money because renting
from other places could be higher. He said this way was easy; convenient; and it would be
available every day to them. Also, the manager did not call other possible vendors under
after the equipment was rented and reimbursement sought, to ascertain if the equipment
could be rented elsewhere, and at what price, to ascertain fair market value. Id. He said
that of the calls he made, some did not have that type of equipment for rent.

The Commission found that there were insufficient details on such things as how
the non-profit selected the State employee to rent his private equipment. The agency was
given options to consider: (1) get more facts from the State employee and the non-profit
that rented from him; so it can be determined if: (a) there was a violation; or (b) if a
waiver should be granted if there was a violation; (2) regarding whether further payments
should be made, even if the Commission found a conflict, the Code provides that the
agencyd not the Commission--makes that decision; 29 Del. C. 8 5805(g) or (3) file a
complaint against the employee.

12-3171 State Agency Request on Reimbursing one of its own State Employees on a

Contract: An agency previously sought advice on whether it was a conflict for it to

rei mburse a vendor for the costs it paid to an a
subcontract work. The agency also asked if a conflict existed, would the agency have pay

because of the contract language. At that time, PIC found it lacked sufficient facts to



render a final decision on the conflict issue, but did determine that if the contract had to be
voided, PIC had no authority to do so. Rather, the statute specifies that only the agency
can void the contract if it violates the Code, after it considers if innocent third parties would
be injured by the decision to void the contract. Commission Op. No. 12-31 (citing 29 Del. C.
§ 5805(g)). At this hearing, the agency representative, the State employee, and a
representative from the private company involved, appeared before the Commission to

di scuss facts related to the possible conflict.
with a contractor, who could then use other companies on certain work. The agreement
provided that the agency could, in some instances, assist the contractor by letting it use
some of its equipment, and also reimburse certain costs incurred in performing the work,
whether done by the immediate contractor or others. In return, the contractor was to
provide such things as matching workforce, etc. The contractor then brought in persons
from a private company for the work. That company subcontracted with the State
employee for use of his private equipment.

State employees may not review or dispose of matters if they have a personal or
private interest that may tend to impair judgment in performing official duties. 29 Del. C. §
5805(a)(1). The State employee worked in the section where he made decisions on
whether certain State equipment could be used to perform the work under the contract. He
stated that he privately contracted with the vendor because the State equipment was being
used elsewhere. He said he does not make the final decisions on such matters. The law
bars not only disposing of the matter, but reviewing the matter.

State employees may not represent or assist a private enterprise with respect to
any matter before the agency with which the employee is associated by employment. 29
Del. C. § 5805(a)(1). "Private enterprise" means any activity conducted by any person,
whether conducted for profit or not for profit. 29 Del. C. § 5804(9). The State employee
said he knew his agency was involved in the funding of the work, but said he did not know
how much. He submitted an invoice to the private company for reimbursement. That
company then sought reimbursement from his agency through the contractor. By
submitting his bill for reimbursement, even though it was through the private company not
directly to his agency, he was representing/assisting his private enterprise before his own
agency.

Even if a State employee could deal with his own agency, for a State employee to
contract for State funds, if it is more than $2,000, it must be publicly noticed and bid. 29
Del. C. § 5805(c). It was not publicly noticed and bid. The contract was for more than
$2,000. Also, if a State employee has a financial interest in a private enterprise that does
business with the State, they are to file a full disclosure. 29 Del. C. § 5806(d). No
disclosure was filed. The State employee said that previously, when he was offered an
opportunity to subcontract for a contractor that was directly doing business with his agency,
he thought it would be improper and declined to do so. He said in this case he did not think
it would be a problem because he was not contracting directly with the contractor with
whom his agency had the agreement.

The Commission decided there was a conflict of interest because he was
subcontracting with his own agency and even if he could contract with his own agency, the
contract was for more than $2,000 and was not publicly noticed and bid.

12-31 - Conflict of Interestd Penalty for State employee contracting with own
agency: Pursuant to 29 Del. C. § 5807(c), an administrator for a State agency sought an



opinion on behalf of the agency, he asked if it was a conflict of interest for an employee to

|l ease his private companyds equi pment for use by
private enterprise would then be reimbursed by his own State agency. The initial filing

| acked sufficient details to establish Afull dis
opinion. 29 Del. C. § 5807(c). Commission Op. No. 12-31, August 3, 2012. The

administrator was given several options on ways he could proceed. Subsequently, the

administrator and the employee, along with other parties involved in the project, appeared

before the Commission to disclose httheethedet ai |l s of
parties. After the details were obtained, the Commission found that the employee would be

reimbursed by his own agency and it was contrary to the Code of Conduct. Commission

Op. No. 12-31, February 7, 2013. The Commission advised the agency and the employee

that PIC could decide if it would impose a penalty on the employee personally. PIC asked

that it be notified of any decision reached by the agency so that PIC could factor in the

results in making the penalty decision. Commission Op. No. 12-31, April 23, 2013.

The agencyb6s administrator, the employee, and
project reached an agreement to which the Commission was not a party. However, the
agreement incorporated a r ef eifaviolaten tAopartoie Commi s

t hat agreement the employeeds private enterprise
equipment rental. The Commission accepted the penalty as a sufficient sanction and
decided not to pursue any other action against the employee. 29 Del. C. § 5805(c).

12-307 Personal or Private Interest i Dual Government Positions: A State employee
asked if he could continue to serve on a State Board. As his State duties did not require
him to be on the Board, he had a personal or private interest in continuing to serve. 29
Del. C. 85805(a)(1). He became a member while with one State agency, and was now
employed full-time in the State agency that regulated that Board. That could raise issues in
two ways: (1) it may appear that in making Board decisions, he might, even inadvertently,
base them on what he believed his full-time employer would want to insure job security
rather than basing decisions on the merits; and (2) other Board members and/or the public
may t hink hi s ftotherégdlaody awthontyrceuld be used to obtain
advantage over those similarly situated®eejn a fdbe
e.g., Commission Op. Nos. 03-29; 02-22 & 02-23. Also, appeals of certain decisions he
would make as a Board member would be made to his full-time agency. That meant his
full-time employer not only would regulate his conduct as a Board member; but his
colleagues and co-workers would review his decisions on appeal. That could raise, at least,
the appearance that his colleagues and co-workers might uphold decisions because of his
connection to them, or they may lean too far in the opposite direction to avoid allegations of
preferential treatment and thus fail to uphold a legitimate decision. Also, he gave an
example where he had to recuse at a Board meeting because of his full-time State job. In
describing that event, he said he was recusing and took a seat in the audience. He said he
did not want to intimidate the Board members. However, he ended up telling the Board its
plan of action was not legal, which was based on his knowledge from his State job.

First, Delaware Courts have held that where a Board member has a conflict, he
should recuse from the outset and not make even neutral or unbiased comments. Beebe
Medical Center v. Certificate of Need Appeals Board, C.A. No. 94A-01-004 (Del. Super.
June 30, 1995), aff'd., No. 304 (Del. January 29, 1996). Second, although no harm
occurred from his action it illustrated the difficulty in ascertaining whether he was acting as
a Board member, a State employee, or a private citizen. See, e.g., Commission Op. No.
02-23. Third, the Board members could have been intimated, or the public may think they



were, or could be, intimidated because of his State position, and thus hesitate to be
independent in their judgment. Aside from that, the Commission has ruled that where a
State employee has State duties that conflict continuously with their Board duties, recusal
would mean they either would be unable to perform their full-time State duties or their
Board duties, meaning they were not giving their State duties precedence over their
personal or private interest in serving on a Board. See, e.g., Commission Op. Nos. 02-22;
02-23; 03-29. The Commission is required to strive for consistency in its opinions. 29 Del.
C. 8§ 5809(5). The Commission found that he had a conflict that could not be cured by
recusal.

12-291 Personal or Private Interest i Nepotism - Spouses Working in Same Agency:

A State employee worked in a senior level administrative position. Her spouse was on a

State Board that regulated her agency. The Board made decisions about her salary, the

budget for the office she headed, etc. In her State job, she routinely had other matters to

handle that the Board became involved in, many of which occurred in executive sessions.

She said if issues such as her salary arose, where she would have a direct financial

interest, her husband would recuse. The Commission discussed the areas of her work that
resulted in matters before the Board that were not direct financial interests because the

Code restriction on reviewing or disposing of matters where there is a personal or private

interest applies to situations other than a direct financial interest. See, e.g., Prison Health
Services, Inc. v. State,, C.A. No. 13,010 (Del. Ch. July 2, 1993). (State employee should

not have participated iployedwosldtbe affectedloythvher e wi f
decision, although the-lCowrlt emypReadalamiitidhe was a
appropriate when no financial interest exists. See, e.g., Harvey v. Zoning Board of

Adjustment of Odessa, C.A. No. 00-04-007CG, J. Goldstein (Del. Super. November 27,

2000) aff'd., 781 A.2d 697 (Del., 2001) (would be prudent for Town officials to recuse when
decision made by their spouses, who were also Town officials, was under review, but it

would be impossible to get a decision if all 3 recused). She said if she had matters for the

Board, she took them to her Supervisor, who brought them before the Board. She also

said another employee presented her officebds bud
on the budget before it was presented.
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The Code provides that a State employee or official may not review or dispose of
matters where they have a personal or private interest which may tend to impair judgment
in performing official duties. 29 Del. C. § 5805(a)(1). Although her Supervisor took matters
to the Board, she had worked on those matters which her spouse was in a position to
review, e.g., the budget for her office, etc. Either she would have to cease performing her
State duties related to all the matters she had been giving to her Supervisor, which were
numerous, or her spouse would have to recuse from reviewing or disposing of the matter,
limiting his effectiveness as a Board member. She had already ceased fulfilling one of her
Statedutiesact i ng i n her S u-peeause she would Isave dolsakbdimectly
with the Board. Additionally, the conflict with her spouse created a conflict for her
Supervisor, who reports to the Board. The Board hires, fires, etc., the person in that
position. In fact, one reason her spouse wanted to be on the Board was so he would be
involved in hiring the new Supervisor. Now, that person was the only barrier between their
conflict. Her supervisor, like her, had a personal or private interest in his full-time
employment. The public and her colleagues and coworkers may believe he would be
hesitant to make a negative comment in evaluating her performance to avoid a problem
with her spouse, who had a vote on keeping him in his job; conversely, he may hesitate to
recognize her good work for fear it would be interpreted as preferential treatment because
of her relationship with a Board member.



Regarding confidential matters that arise in which she was involved and which are
considered in Executive Session, they assured the Commissiontheydon ot ft al k shopo
home on such things as confidential issues that her spouse might not be entitled to know
about, or matters that the Board would have to act on. However, the public may suspect
that such discussions would occur, and no one would ever know. The Commission
decided they had a conflict of interest because of their duties which required them to
review or dispose of matters where the other spouse was involved, and that the multiple
conflicts could not be resolved by recusal.

12-29 Nepotism 7 Reconsideration: PIC previously advised a State employee, whose
spouse served on a Board directly connected to her State agency, that it would be a
conflict for either of them to review and dispose of matters on which the other was involved.
It concluded that because of the potential for multiple conflicts, recusal would not be a
sufficient means of resolving the problem. They sought reconsideration of that opinion.
While the Code, nor PIC rules, require reconsideration of advisory opinions, the
Commission has done so in the past. The standard for reconsideration is Superior Court
Rule 59. Rule 59 motions are to give an opportunity to correct errors. It is not a device for
raising new arguments. The motion will be denied unless a controlling precedent or legal
principle was overlooked, or the law or facts that would change the outcome were
misunderstood. Beatty v. Smedley, C.A. No. 00C-06-060 JRS, J. Slights Il (Del. Super.,
March 12, 2004).

The only factual changes were that the agency was hiring an individual who would
supervise the State employee, and that the Board member was now head of the Board.
Neither fact changed the outcome: they both would be in multiple situations to review or
di spose of each ot daguddshatWIC hakl not held dntevidendiasy al s
hearing, so it was alleged PIC lacked the facts to reach its conclusion. However, advisory
opinion decisions, unlike complaints, do not require a full-trial hearing. Rather, the
Commission can base its opinion on just a written statement. 29 Del. C. § 5807(c).
However, it went beyond that. I n addition to re
statement , mi nutes from Board meetings, and the
hearing both were given the opportunity to speak on the issues, and respond to
Commission questions. The law mandates that when an individual seeks an advisory
opinion, they are to Afully disclosed the matter
lacking, they needed to disclose those facts. As indicated above, the only new facts were
that there was now a supervisor added to the mix, but the conduct regarding reviewing and
disposing of matters still existed, as adding the supervisor only meant that the work
performed by the State employee was still being done, only given to the Board through that
extra layer. The result was the same. As far as the spouse now being head of the Board,
that information was not raised by them but raised by Commission Counsel, and they then
confirmed that was correct. They argued that having the spouse as the head of the Board
did not mean more involvement than other members. They further argued that the State
employee would never recuse because it was her State job to perform those duties. They
believed if the head of the Board recused on certain issues, then the problem would be
resolved.

They also disagreed with the Commissionds int
cases. In one instance, it was argued that the Court had found there was not a sufficient
conflict to overturn the State Contract. Prison Health Services v. State. However, PIC
does not make decisions on whether a contract is to be voided, as under the Code of



Conduct the State agency makes that decision. 29 Del. C. § 5805(c). It makes a decision

on conflicts, and in Prison Health, the Court found that the State employee had a conflict

because he participated in discussions pertaining to the contract when his spouse was

employed by the company seeking the contract. The Court found that even though his
participation was Aindirecto and Aunsubstanti
him to have participated at all. In Harvey, the Court found that the marital partners

revi ewing each ot her 6s wtereskin tdeimattem bt still heddthat a f i

al
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it would be Aprudento for them to recuse. Howev
decision made without their participation, the

concluded because the decision could not be made otherwise, their conduct was permitted.

Here, the State employee had a direct financial interest in State employment, which

included performing those duties, and the spouse would be rendering decisions based on

t he State empl ogkedifGhe submisgiantof.certairrdocddimeats and the
proceedings were sufficient factual evidence,

The Commission decided on the review of the motion for reconsideration and the
presentation, including the additional facts submitted by affidavit, there was no mistake that
would change the outcome of the original decision; that this was an advisory opinion and
the applicant was required to fully disclose the details.

12-25 1 Personal or Private Interest: A citizen filed a complaint against an official,
alleging the official should not vote on certain land use variances because he owned
property that complainant alleged created a conflict. Previously, the Commission
dismissed the complaint on the basis that his property was not zoned like the one seeking
a variance; that even if it were, when he reviewed and disposed of matters pertaining to

such variances, those Amatterso did not i nvol ve

only to specified property held by another that was about 30 minutes away so his property
was not even contiguous to the effected property; and that while she alleged he should
recuse from all matters pertaining to such variances, complainant gave only that one
particular example. She subsequently asked the Commission to consider the same facts
but apply different legal definitions. The Commission decided that the facts did not
establish that the legal definitions she wanted applied were correct as a matter of law
because the definitions were clearly and specifically related to a law that was not pertinent
to these allegations. Moreover, even if they were applied, it would not change the outcome
of the Commi ssionbés prior decision.

12-24 7 Conflict of Interest: An appointee to a State Board asked under what
circumstances she would be required to recuse from Board decisions if a matter pertaining
to members belonging to her private company came before the Board. She had no
particular circumstances on which the Commission could base an opinion. 29 Del. C. §
5807(c). She also indicated that when she did recuse, she still answered questions about
areas with which her private company dealt. The Commission must base its opinions on a
Aparticul ar fdaere weeind partictlar facts,om whgmto base an

opinion. 29 Del. C. § 5807(c). However, she should be advised that when she recused,
she should follow what the Court saidinBeebe: r ecuse fifrom the outset
even fAneutr abosbat BBaebeMedical€enter v. Certificate of Need
Appeals Board, C.A. No. 94A-01-004, J. Terry (Del. Super. June 30, 1995), aff'd., No. 304
(Del. January 29, 1996).
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12-23 1 Personal or Private Interest: A member of a State Professional Board asked if
another Board member had a conflict because he had personally taken a position opposing
a proposed change to the Board rules which the Board would have to consider. The
Delaware Superior Court has upheld the process of allowing an official who is subject to
the Code of Conduct, to seek advice on the conduct of another. Post v. Public Integrity
Commission. The Commission has clarified that it will issue such advice if the applicant
has sufficient information to allow for such decision. Commission Op. No. 11-13. The
member was one of several members of the Board whose appointment required that they
be, and remain, qualified in that particular profession. A change in the rule would impact
on persons in that prof ess.iHeworkedintbat@unty.fTheDel awar e
other two counties already had to comply with the change proposed for the 3™ county.
Here, the applicant had minutes from Board meetings and a personal letter written by the
Board member to his clients. The letter, over his signature, as a corporate officer, said his
company and others were committed to making sure the rule did not pass. The letter was
also used to attempt to recruit opposition encouraging people to write, and enclosing a self-
addressed stamped envelope. The Commission previously held that a local Board member
who expressed his personal opinion on a zoning issue, and wrote to persons expressing
his personal view, when he knew the matter would come before his Board, should recuse
because he should not review or dispose of matters where he has a personal or private
interest. 29 Del. C. § 5805(a)(1). Commission Ops. Nos. 07-05 and 07-42. See, 2008
Annual Report, Appendix C. The Commission is to strive for consistency in its opinions.

29 Del. C. § 5809(5).

At one Board meeting, the member handed out letters from people writing in
opposition to the rule. This was not the usual procedure for getting input on rules and
regulations and changes. The Board had announced the proposed rule change in the
Regist er of Publications and gave the Boardés of fi
respond. Nothing suggested they wrote to individual Board members. In light of his letter
to his clients, it appeared they wrote the letters pursuant to his request in his letter. There
were additional discussions on several other occasions where he expressed his personal
opposition. State officials are not to represent or assist their private enterprise before the
agency to which they are appointed. 29 Del. C. § 5805(b)(1). The proposed change did not
move forward, but had come up again. The applicant asked if the Board member could
participate in decisions on that rul e. Accordin
the Board member that he did not have a conflict. However, this Commission is the only
entity authorized by law to render advisory opinions. 29 Del. C. § 5807(c); See, also Ethics
Bulletin 009 11 6-8. The issue was whether his conduct reflected a personal or private
interest that may tend to impair judgment in performing his official Board duties, 29 Del. C.
§ 5805(a)(1); whether his conduct before the Board constituted representing or assisting
his private enterprise before his own agency, 29 Del. C. § 5805(b)(1), or creates the
appearance thereof. 29 Del. C. § 5806(a). The Commission decided that the member
should recuse based on his statements that were reflected in the records of the Board,
including the letter he wrote to clients which was given to the Board, and that he be notified
and given the opportunity to dispute the findings of fact, if necessary.

12-21 7 Nepotism: A State employee was responsible for regulating a private

enterprise. According to her written request, her official duties were to insure the private
enterprise and its employees comply with applicable laws, rules and regulations. She was
on-site all day observing the operation and the activities of employees. Her husband is
privately employed by that private enterprise. He worked in an area that was heavily
regulated by her State office. He worked the same hours as she did. She said she did not
directly supervise him, but agreed he was involved in activities she regulated. Moreover, it



was possible she could personally observe him acting contrary to the regulations. She said
if she saw him engage in activities contrary to the rules and regulations, she would notify
the supervisors/directors of the private enterprise. However, she also indicated that she
and her staff do question employees on regulatory compliance, and conduct investigations
regarding compliance.

A State employee may not review or dispose of matters where they have a personal
or private interest that may tend to impair judgment. 29 Del. C. 8 5805(a)(1). She said the
private enterprise had 2 different departments that would react if she reported her
husband. However, she also regulated those departments. She also said her State
Office managers would have access to that information so she did not directly make a
decision. The statute does not require that the employee be the final decision maker, as it
even precludes Ar eld iSkewaidsige@ould thaasfenta a differant shift if
necessary. However, even if she changed shifts, she supervised all the State employees
who would be observing and reporting any improper conduct by her husband, and she had
access to all reports they prepare on any incidents. The Commission has previously ruled
that delegation to those who work for, and report to, the person with the conflict, is
generally contrary to the Code because it creates a conflict for that employee. It places
them in a position where they may: (1) be subject to retaliation if the supervisor is not
pleased with their decision, or (2) receive preferential treatment from the supervisor if they
act only as the supervisor desires. See, e.g., Commission Op. Nos. 02-22 and 11-03. The
Commission is required to strive for consistency in its opinions. 29 Del. C. § 5809(5). The
Commission found that it would be a conflict of interest even if she transferred to another
shift because the only persons who would be making decisions about his conduct would be
the employees who work for, and report to her, and that the only way to cure the conflict
would be for one of them to work at a different location.

12-18 7 Nepotism - A State employee had oversight of contractors in her State job. Her
daughter had been hired by a company that contracted with her agency. Her daughter
would perform work related to the State contract. She asked if she needed to recuse from
contracts dealing with that company. Normally, she served on the contract selection
panels, and this company had a bid pending. She removed herself from that panel
pending the Commi ssionodos de ghtsheworkedwittAille f ar as co
Division Director, and others, to implement decisions. For example, if there was a change
to a contract, she would be notified by the Division Director, or other appropriate authority.
She would communicate those changes to her staff to put together the language and send
it back to the program reviewers before it was sent out to be executed. The same thing
occurred with invoices. As the vendor sent in the invoices each month, her contract, and
fiscal staff, reviewed them and then processed the payment. She normally was responsible
for signing off on anything over $5,000. She was involved in making sure the contract and
the payment match the program design. If she had to recuse, it be a little difficult because
of her many years of experience with the contracts and the program design. She had
oversight of the program, the contract, and the financial side, which made her experience
unique in the agency. If she recused, there were 8 people on the panel, and they could
decide without her. She understood that bids can become contentious, and a vendor might
chall enge her participation because of her daugh
participated she would see how that company was doing financially versus its competitors,
etc. She said that if she had to recuse, it would be a minimal amount. She would delegate
it to her staff who would communicate directly with the Division Director, if there were any
problems. The Commission decided that she should recuse from all matters related to the



company, as she should not review or dispose of matters where she has a personal or
private interest. 29 Del. C. § 5805(a)(1).

12-16 7 Personal or Private Interest: A State employee participated in decisions to
award contracts. He also heard appeals on contract decisions. His daughter had accepted
employment with a firm owned and operated by the wife of the owner of a company that

contracted with his agency. Al so, the contracto
the same firm a number of years ago. He asked if he should recuse from decisions about
the husbandbés company. He said the company does
agency, and that on those rare occasions that an issue might arise, his supervisor could
take over . As far as having access to information ol

competitors, that would not occur because they were sealed bids and no one knew the bid
until it was announced at a public meeting. This was normally handled by a contract
coordinator , wh o, if any issues arose, would report t

State employees may not review or dispose of matters if they have a personal or
private interest which may tend to impair judgment in performing official duties. 29 Del. C.
8§ 5805(a)(1). They also may not improperly use or disclose confidential information. 29
Del. C. § 5806(f) and (g). The Commission decided that he should recuse from all matters
pertaining to the husbandds c¢ onopednfogmatolmnd not i mp
pertaining to the bids of other contractors, and he was entitled to the strong legal
presumption of honesty and integrity that he would not engage in such conduct. Beebe
Medical Center v. Certificate of Need Appeals Board, C.A. No. 94A-01-004, J. Terry (Del.
Super. June 30, 1995), aff'd., No. 304 (Del. January 29, 1996).

12-12 Personal or Private Interest: The head of a State agency asked if it would be a
conflict for one of her employees to be involved in a Memorandum of Agreement (MOA)
with a private enterprise, when the employee also had a part-time job that entity. The
employee was not involved in putting together the MOA. The MOA had nothing to do with
t he empl o-jineegob, &nd pha wauld not in any way benefit from the MOA. Her
duties were that pursuant to the MOA, she would issue checks to, or accept checks from,
the entity based on an amount specified in the MOA for a specific event, involving a
specific number of people. Thus, she could not affect the amount received from, or paid to,
her private employer. Because her official duties were assigned with certainty, with no
room to deviate, it was a ministerial action, and a conflict could not arise because the

of ficial ds | udgmendanceocud sds anroyt eblee mempta.i rfedimatt er ¢
when the duty is prescribed with such precision and certainty that nothing is left to
discretion or judgment. Commission Op. No. 00-18 (citing Darby v. New Castle Gunning
Bedford Education Assoc., 336 A.2d 209, 211(Del., 1975)). The Commission found that
because she had no personal or private interest in the MOA, and as her duties were
ministerial, she could perform the duties that pertained to the MOA.

12-07 7 Personal or Private Interest: The Commission had previously ruled that an
official should recuse from certain local government matters because of his personal
interest due to property ownership and his personal involvement in certain actions to which
local ordinances would pertain.  The official sought clarification on whether he could
participate in discussions pertaining to an ordinance that would apply across the board to
the entire City, not just the areas where he had a personal or private interest. He said if the
discussions should turn to a more narrow focus and specifically target areas where he had



a personal or private interest, he would recuse or come back to the Commission. The
Commission found that he could participate in the discussions as long as they did not
target the area where he had a conflict.

12-06 1 Personal or Private Interest: Prior Board Membership - A local official asked if
another local official had a conflict in acting an ordinance because of a past position as a
Board member of private enterprise that had taken positions on government issues. The
official had not been a Board member for almost a year, meaning no fiduciary duty of
loyalty had existed in all that time. No facts were presented indicating the official still had
any personal or private interest in the organization, and no facts were presented that
showed that as a Board member, the official participated in decisions related to taking any
position on government issues. The Commission decided that no advisory opinion be

i ssued, as thercé owasenaot Afull dis

12-04 - Personal or Private Interest - Property Ownership: A local official asked for an
opinion concerning the conduct of another official. Courts have upheld a decision where
one local official sought an advisory opinion on the conduct of another. Post v. Public
Integrity Commission. However, in a later decision, the Commission held that the
requesting official had to be abl @ostfawittpr ovi de Af
issue advice. Commission Op. 11-13 (citing 29 Del. C. 8§ 5807(c)). Here, the requestor
knew the pertinent facts pertaining to one issued that the other official owned properties
that would be directly affected by an ordinance that was to be considered. Those facts
were independent | y ¢ o nCoungelmAndoffidiaymaLrotmaviensos i o n 6 s
dispose of matters if they have a personal or private interest that may tend to impair
judgment in performing official duties. 29 Del. C. § 5805(a)(1). It was also alleged that the
official was a Board member of a private enterprise that had taken a position on certain
government issues. Again, that information was independently confirmed. The requestor
did not know if, as a Board member, the other official had participated in decisions
pertaining to a corporate position on the government issues. The Commission decided that
the requestor, and the official on whom he sought an opinion, be notified that the
Commission has held that being a Board member creates a fiduciary duty that may raise a
conflict of interest. See, e.g., Commission Op. Nos. 02-22 and 02-23. However, without
full disclosure on whether the official participated in Board decisions pertaining to positions
on local government issues, advice cannot be provided on that issue; however, the local
official can request his own opinion about that potential conflict. It was also moved that
because of the financial interest in the properties that would be affected by the ordinance
decision, that the requestor and the official/property owner be advised that the owner
should recuse. Further, the official with the property should be advised that he may need
to recuse on future discussions that could impact on his property, but he was free to seek
advice from the Commission on those issues.

12-017 Personal or Private Interest - Future-in-Law: State employees may not review

or dispose of State matters if they have a personal or private interest that may tend to

impair judgment in performing official duties. 29 Del. C. § 5805(a)(1). A State employee

wasengaged and the future spousebs father was a 5
private enterprise that did business with the St
interest in the company: did not work there; had no present investment interest; etc. It

was one of a few companies that contracted with the agency for a particular service, and

the State employeeds duties included selecting w



Notice of the work to be done was sent to all companies and then they send in unsealed
bids. In about a 3-year span, the State employee had selected a company twice. Other
selections were made by other employees for about a total of 10 contracts. Those
employees could make the decision if this employee must recuse. The contracts were very
competitive and some contractors already ask to
were not chosen. The employee asked if recusal was appropriate on those relatively few
decisions. Additionally, the futurein-l awd s ¢ o mp a n snorenfzas 20 campaniesf
certified to perform certain work if the Agency found a problem when inspecting. The State
employee was one of the inspectors. After a problem was identified, the company with the
problem decided what certified vendor to use. The State employee was not involved in that
decision. It was strictly up to the company needing the vendor. Her agency did have a list
of certified vendors. Once the company had the problem corrected, the vendor notified the
agency, and submitted any required paperwork. When the paperwork came in, the case
was closed. No close out letter was sent. No inspection to see if the work was properly
performed was conducted, as the vendors were certified. Thus, she did not in any way
deal with the vendors. The issue was whether recusal was needed since the State
employee did not select the vendor, did not follow up on their work, and merely closed the
case. Where a State employee has a purely ministerial duty, it does not require judgment.
Commission Op. No. 00-18. Another issue was whether any restrictions in these 2 work
areas apply at present, or if they would not apply until after the marriage.

The Commission decided that the State employee needed to recuse on those few
occasions where one of the few vendors was being selected to perform the work for the
agency, and it was recommended that sealed bids be submitted, or other measures taken
so the State employee did not have access to com
appearance of impropriety, such as misuse of confidential information. 29 Del. C. §
5806(g). As far as the inspection work, if a list of certified contractors was provided, the
State employee may not opine on it or give any recommendations, even if asked. The
restrictions should be applied immediately, rather than after the marriage.

11-57 - Personal or Private Interest: 29 Del. C. 8§ 5805(a)(1). A local official sought an
advisory opinion after it was publicly suggested he had a conflict. It was assumed he did
business with an applicant appearing before him, and received a product at reduced rates.
The official said on two separate occasions, once about 20 years ago, and again about 2-3
years ago, he did buy a product from the individual, but he paid the full market value.
Moreover, he had no financial interest in the work done by that individual under
independent contracts. He said he bought products from that individual because he went
through a State agency who gave him that name as a source, on both occasions. He said
he is not close personal friends with the individual, e.g., socializing, etc. However, he did
call him by his first name because itds not wunco
one by their first name, and that they just do not stand on such formalities in the types of
businesses that use those particular products.

The Commission dismissed the allegations for failure to establish facts sufficient to
support a claim that the official had a close personal and/or business relationship with the
applicant.

11-38 7 Personal or Private Interest 1 Board Member i An appointee to a State Board
was privately employed as a senior level employee for a corporation that had corporate
clients. The corporate clients were subject to laws administered by her State Board. They



paid dues to her private company, and its Board of Directors was comprised of persons

from their corporate clients. A corporate entity, which was not a client of her company,

appeared before her Board, on a regulated matter. Her private company had not taken a

position, but one of its corporate clients was opposed to the matter. Advocates for the

applicant corporation told her company that she should recuse. She did so, but

subsequently asked for an opinion on whether she would have been required to

recuse. She also asked if she must recuse if a corporate client of her private employer

appears before the Board, when her employer had not taken a position. She, and the

company CEO, did not believe she should have to recuse unless the company took a

positon. They pointed out that the Boardbés enabling s
appointee, subject to t hebyl@wthatappoioteeGauldaopp oi nt ment
provide the types of services provided by entities regulated by her State Board.

The State employee did not have a personal or financial interest in the
corporate client that opposed the applicant; would not financially benefit from the decision;
was not an employee, or on the Board aef Director
clients. 29 Del. C. § 5805(a)(1), (a)(2)(a) and (a)(2)(b). Her pri vate companybs B
taken a position only once on a matter related to the State Board. Unanimous consent was
required for it to take a position. The Commission found that she would not have been
required to recuse from the application hearing because she had no personal or private
interest in the application or in the corporate client that opposed it, as far as a personal or
private interest arising from her employment, her employer is not subject to the State Board
laws; did not take a position on the application; rarely took such a position; and the
statutory structure worked to limit the possibility of a conflict based on the particular facts of
this case.

11-33 7 Personal or Private Interest: A local government official had issues raised about
his participation in two matters and subsequently sought advisory opinions on both issues.
In an unsworn complaint, it was alleged that he had a personal or private interest in the
decision because complainant believed he owned properties that are zoned like the ones
on which he voted. From that belief, complainant thought he had a conflict of interest in
voting on any property so zoned. The statute requires sworn complaints. 29 Del. C. §
5810(a). The official said that although the complaint was not sworn he would like to
address the issues and obtain an advisory opinion. He presented documents from the
local zoning office showing his property was never zoned like the property in the decision
he voted on. They were not only zoned differently, but the sizes of lots, setbacks, etc.,
were different depending on that zoning. Also, as a matter of law, the local ordinances
showed the zoning laws were different, with the properties treated differently. The County
tax records showed his properties were zoned different from the matter considered.

Complainant pointed to a specific decision, he participated in. Again, the allegation
was based on the belief that the properties were zoned the same. The tax records showed
they were not. Beyond that, he had no financial interest in any properties zoned that way
and no financial interest in the oRutherrwbad company
occurred onthe re-zoned propertydi d not i mpact the officialds pro
experience a financial benefit or detriment because of the decision. 29 Del. C. §
5805(a)(2)(a). The properties were miles apart. The Commission dismissed the complaint
pertaining to the allegations that the official owned property zoned like the properties in
which he participated in the decisions, because as a matter of law, as a matter of law, and
fact, they were not the same, and no facts showed he had any other personal or private
interest.



11-27 Personal or Private Interest: State employees may not review or dispose of matters if

they have a personal or private interest in the matter which may tend to impair judgment in

performing official duties. 29 Del. C. § 5805(a)(1). A State employee asked if he could rent a
house to a State employee in his own agency. The requestor is not the direct supervisor, but he
The req

did supervise the employeebds supervisor.
aspects of enforcement and compliance, and the prospective renter had oversight of the
enforcement and compliance in a more local area. Both would have a personal or private

interest in the rental transaction. 29 Del. C. § 5805(a)(1). Both would be required to recuse from
matters pertaining to each other. Id. However, as the requestor made all decisions about their

area of enforcement and compliance, even if the requestor did not deal directly with the
empl oyee, his decisions wouAHbsaffpatttbot

contact with the employee. Other duties also could result in such contact. The Commission
previously ruled where a State employee and someone she supervised wanted to go into

business together, that there were many potential conflicts and ruled that they could not enter a

business together, in part, because of their supervisor/employee positions in their State
jobs. Commission Op. No. 09-29.

The requestor said he did not deal with the prospective renter outside of work. The
prospective renter and his family lived around the corner from him. The employee learned
about the fact the requestor was looking for a renter through a personal conversation with
him at work. When asked if there were any shortage of other potential renters, the
requestor said he had not yet advertised it. He said if the Commission found even an
appearance of a conflict, he did not see a problem finding another renter. The Commission
found that the situation could create, at least, an appearance of impropriety.

11-23 - Personal or Private Interest i Private Employment: A State employee asked if
he could accept a paid position with a company that received grants from the Division he

empl Dy q
involved dealing with complaints on how the local area operated, which could put him in direct

headed. He previously worked for them fAigratis. o

conflict could exist even if he were not paid. He said he recused on matters pertaining to
any company he worked for and that his deputy made those decisions. However, he
admitted he knows the contents of their grant applications. He explained the grant process
pointing to the fact that advisory panels have public hearings during part of the

consideration of grant applicati onssresulthhowever kBt

only advice to him as the Division Director. He was tasked with the final decision and the
dispersing of funds. The Commission noted to him that it previously ruled that when a
superior tasks a subordinate with performing duties the superior cannot perform because of
a conflict, it creates another conflict because the subordinate may fear making a decision
that the supervisor will not like because of a personal interest in keeping their job.
Appendix B, 2002 Annual Report, Commission Op. No. 02-23,. Also, the supervisor was
in a position to show preferential treatment to that employee. 1d. The applicant said he
could ask someone in another Division to act for him. However, if he recused, he would be
giving up a critical part of his State duties. Delaware Courts have held that as between a
personal or private interest and State duties, the State duties must command precedence.
In re Ridgely, 106 A.2d 527 (Del. 1954).

He asked if a conflict existed that a waiver be considered. For a waiver to be

granted, there must be an Aundue hardshipo

Del. C. § 5807(a). No information from the agency, which was aware of his request,

suggested an Aundue hardshipd on the offlictat e

on th

agenc



existed or at |l east the appea
or t

\ ance thereof, and
hardshipd on the employee e

r
h agency.
11-19 Complaint i Personal or Private Interest: The Commission previously issued an

opinion advising an official to recuse from certain matters and inform the necessary

persons in the organization of the Commissiono0s
received information that recusal, and informing the agency of the restrictions, did not

occur. The Commission naotified the attorney assigned to the agency of the concerns and

asked him to communicate with the official to obtain information that would indicate
compliance and explain the failure to recuse. The letter provided 30 days to respond.

11-14 7 Personal or Private Interest--Investment/Board Member: In her private
capacity, requestor was a stockholder in, and Vice President of, a private company. The
company sometimes dealt with clients who qualify for assistance under a federal program
managed by her State agency. She was not sure if she was required to file a disclosure
because she was not sure if the contact between the private company and her agency was
sufficient to make it fallintothe cat egory of Adoing business with
company did deal with another section of her agency on at least an annual basis as it
pertained to a federal program that other sections of her State agency handled. She was
not involved withth o s e matter s. However, it was possible t
clients may come to the section where she works regarding hearings on the federal
program. Hearings are held each quarter. She never participated in those matters if it
involved a company client. Thus, in her State job, she did not review or dispose of matters
where she had a personal interest. 29 Del. C. § 5805(a)(1). Regarding the periodic
interaction between other sections of her agency, and the private company, all day-to-day
matters were handled by other employees in the company of which she is a Board
member. She said the Board normally met once a year. She said it was possible that one
of the employees might brief the Board on matters pertaining to the Federal program
administered by her agency. However, she said she could recuse from participating as a
Board member if anything pertaining to her State agency arose. Thus, she would not be
representing or otherwise assisting the company before her own agency. 29 Del. C. §
5805(b)(1). The Commission recommended that to avoid a conflict, she should continue to
recuse in her State job on matters related to her company/its clients; and also recuse from
Board meetings if an issue on the federal program arises.

11-057 Prior Private Employment: A State employee was recently hired as a Division
Director at a State agency where he had worked a little over 2 years ago before leaving the
State for the private sector. In his new job, he heads the agency staff which normally
provides a legal position and course of action to the regulatory body.

Prior to this position, in the private sector he worked for a regulated industry
subsidiary outside the State of Delaware. His employer had contributed stock funds to his
401(k). He is disposing of that financial interest. While working for the company he never
represented it or any of its subsidiaries before his current agency. He did appear before a
similar regulatory body in another State. There would be no actual case proceedings that
he dealt with in that position that would come before his agency. However, he did provide
legal advice on one matter where a similar type issue is likely to come up before his
agency. He will recuse. He also said he handled certain similar regulatory matters out-of-
State but the out-of-State decisions were based on the laws, rules and regulations in that



State and on the particular case, and any Delaware agency decision on the regulatory

matters would be based on Delaware laws, rules, and regulations and the particular facts

of the Delaware cases. He normally would hand matters over to his Deputy Director if he

recused. However, he also said the agency has some Deputy Attorneys General (DAG)

assigned to represent staff and advise the regulatory body. He also said he is aware of his
obligations under the Del aware Lawyersodé Rules of
matters as issues dealing with former clients, confidentiality, etc.

He said that a controversial matter regarding a subsidiary of his former company
had recently come up, but he was not hired until after that matter was completed. As far as
relationships with the companyds personnel, he s
before his current agency. However, that is because he formerly worked for the agency
before leaving for the private sector. Itis only a professional relationship. He said while
with the company, he did attend meetings where the attorney was present, but that was
because they had the same supervisor, and they never actually worked together because
they handled matters from different States.

The Commission decided he would be required to recuse until after he disposed of
his 401(K) stock holdings in the company, and that when he needs to recuse, he should
delegate to one of the DAGs.

11-03- Nepotism Deborah Wicks/ Patrik Williams: The Commission decided to grant a
waiver in the below matter. Additionally, Ms. Wicks must recuse from all matters related to
her son, and must leave the room if such matters are discussed. NOTE: As a waiver was
granted, this matter is no longer confidential. 29 Del. C. 8§ 5807(a). The entire
opinion is printed below.

11-037 Personal or Private Interest - Nepotism
Dear Superintendent Wicks:

The Public Integrity Commission reviewed your request for advice on the hiring
of your son, George Wicks, as the Supervisor of Facilities Operations for the
Smyrna School District. Based on the following, we find an appearance of
i mpropriety because: ( 1 )mestimgwhen ipapmoveinc e at t he
hiring your son should not have occurred; and (2) you plan to delegate supervision
of your son to your Assistant Superintendent. However, we grant a waiver for that
delegation, and provide guidance for complying with the law.

I. Facts

Patrik Williams, Assistant Superintendent, is responsible for facilities operations,
and the facilities supervisor reports to him. He explained why, and how, the job of
Supervisor of Facilities Operations was created. He said the head of facilities
retired in June. At that time, only one person supervised all facilities and their
operations. At the time he retired, he had been working seven days a week; 12-16
hours daily. He thought the job needed another person. Mr. Williams, as part of his
duties related to facilities, considered his i
expansion. Specifically, it has increased the size of Smyrna Middle School by 50%,
built Sunnyside Elementary, doubled the size of Smyrna High School, built a central



HVAC plant, and is now heavily involved in constructing Clayton Intermediate

School. The existing and on-going expansion would continue the increased work

load on a single person. He began to look at how other districts that were

expanding were meeting their needs regarding supervision of facilities. He learned

that districts with similar growth rates had expanded their team to have at least two

Aipl antd supervisors. He obtained some job dec:
found that Appoquinminkoffer ed t wo t hat most closely resembl
needs. He modified them to more closely match that need.

You knew he was working on this, and that he was going to the School Board to
see if it would approve a cdomohge to split t
Buil dings/ Groundso into two paositions: (1)
HVAC/Lighting/Controls and (2) Supervisor of Facilitiesd Operations. Mr. Williams
sought your counsel during this time.

he

~

On November 17, 2010, Mr. Williams made his presentation to the Board. The
plan was to keep the present HVAC Supervisor in the first position, and advertise
the second position. You apparently were present as you a member of the School
Board as the Boardbs Executive Se¢eecThet ary, but
Board told him to proceed, with a few minor modifications to the proposed posting.

He worked on the posting and discussed it with you. He said you and he sent
the revised posting to the individual Board members. They did not have any
suggested changes. On November 22, 2010, the new position was posted on the
Districtds web page. You said that around the
about the job. The job announcement closed on December 7, 2010.

Five people applied. Two applicants were not qualified. Mr. Williams scheduled
appointments for applicants to meet the hiring panel. Mr. Williams said he did not
know your son, and the first time he ever spoke to him was to set up the
appointment. The hiring panel consisted of Mr. Williams; the principals of Smyrna
and Clayton Elementary Schools, and Smyrna Middle School; the Chief Custodian
of Smyrna Middle School because he would work for the person selected; and
Human Resources Specialist Todd Seelhorst. George Wicks was unanimously
rated as the top candidate. His name was presented to the Board at its December
13, 2010 meeting, a meeting you attended. The Board approved his selection.

Il. Application of Law to Facts i Financial Interest

State officials may not review or dispose of matters if they have a personal
or private interest. 29 Del. C. 8 5805(a)(1). A personal or private interest
automatically exists if: AAny action or inactd.i
result in a financial benefit or detriment to accrue to the person or a close relative to
a greater extent than such benefit or detriment would accrue to others who are
members of the same cl ass 085805 2A(p). of persons. (

No facts suggest your son received a financial benefit or detriment that
others applying for the job would not have received.

However, that is not the end of our inquiry.



[Il. Application of Law to Facts i Personal Relationships

Independent of the automatic conflict if a close relative would receive a
benefit or detriment greater than others, the law separately provides that State
officials may not review or dispose of matters if they have a personal or private
interest. 29 Del. C. 8 5805(a)(1). This allows consideration of conflicts that do not
necessarily entail a financial benefit, but encompass close personal relationships.
Shellburne, Inc. v. Roberts, 238 A.2d 331 (1967) (alleging official had a conflict
because of his personal relationships with applicants; they were not relatives, but
Court found the allegation of close relationships sufficient to raise an issue of fact).

Delaware Courts have held that "the decision as to whether a particular
interest is sufficient to disqualify is necessarily a factual one and depends upon the
circumstances of the particular case." Prison Health v. State, C.A. No. 13,010, V.C.
Hartnett (June 29, 1993) (citing Van Itallie v. Borough of Franklin Lakes, 28 N.J.
258, 146 A.2d 111, 116 (N.J. 1958).

In Prison Health, a State employee was not on the selection board that
picked a contract applicant, but was at a meet.
recommendation was discussed. He asked three questions, but did not vote. His
wife was an employee of the company that was recommended and selected. The
Court found his participation was indirect and unsubstantial, but said the conduct
was improper. However, the Court did not find the conduct sufficient to set aside
the decision.

Here, you did not write the job description as it was primarily adopted from
existing descriptions of similar jobs in another district. You did not participate in the

Boarddés decision to approve the split positions:s
panel meetings; or par toapprove Airingyourson.t he Boar ddés
However, you did discuss the position and reviewed the job description with Mr.

Williams, and you were present where your sonos:s

Your participation appears to be less than that in Prison Health. However,
we must still look at whether, at the time you discussed the position and reviewed
the job description, you had a personal or private interest. The position description
was worked on in November, and was posted November 22, 2010. You said you
told your son about the job in late November. You are entitled to a strong legal
presumption of honesty and integrity. Beebe Medical Center, Inc. v. Certificate of
Need Appeals Board, Del. Super., C.A. No. 94A-01-004, J. Terry (June 30, 1995)
a f f @el Supr., No. 304 (January 29, 1996). Thus, we presume that when you
worked with Mr. Williams on the job description you did not know if your son would
be interested; if he would apply; etc. We also note that State employees are not
barred from telling people, even a close relative, a job is open, even if a conflict
exi sts. That i s because it would not <co
that would Atend to impair judgment. o A
nothing is left to discretion or judgment. Darby v. New Castle Gunning Bedford
Education Assoc., Del. Supr., 336 A.2d 209, 211(1975). If a matter is merely
Aimi ni steriald the presence or absdéntce of a conf
was public knowledge that the Board had decided the jobs could be split; and that
posting was to occur after some minor changes the Board requested on November
17, 2010. Telling him of an opening when it was public information is not reviewing
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or disposing of a matter in an official capacity, misusing confidential information, or
giving him any preferential treatment.

Thus, we find no actual violation. However, the law is not limited to just
actual violations. It also addresses appearances of impropriety.

IV. Application of Law to Facts - Appearance of Impropriety

State officials shall endeavor to pursue a course of conduct which will not
raise suspicion among the public that the official is engaging in acts which are in
violation of the public trust and which will not reflect unfavorably upon the State and
its government. 29 Del. C. 8§5806(a). | n ot her words, the
public confidence29Del Cist582(H)over nment . 0

This is basically an appearance of impropriety standard. The test for
appearances of impropriety is if a reasonable person, knowledgeable of all the
facts, may still believe the employee could not perform their duties with honesty,
integrity, and impartiality. In re Williams, 701 A.2d 825 (Del., 1997).

We have two concerns about the appearances raised in this particular case.

First, even assuming you did not know your son was interested in the job
until late November, you did know at the time of the December Board meeting.
While you did not participate in the approval vote, you were present. In interpreting
a federal ethics provision, it was noted that when the purpose is to instill public
confidence in the government, i mprope
United States v. Schaltebrand, 11" Cir., 922 F.2d 1565 (1991). The Schaltebrand
Court s merepresemae tan possibly influence government colleagues. 0
The statute states that you are not t
you are to recuse. It does not specifically state that you are to leave the room.
However, had advice been sought from this Commission prior to any action, we
would have advised you to leave the room during any discussion and voting. That
would help assure the public that your Assistant Superintendent and the Board had
the comfort and security of being able to speak freely.

Second, you want to delegate administrative responsibility over your son to
Mr. Williams. We understand that the Assistant Superintendent has always
handled the facilities aspect, making him the logical candidate for delegation.
However, we noted in other decisions the concerns that may arise when an official
has a conflict and the responsibility for the decision is handed down to someone
working for the official. Those concerns were that if the employee does not
perform as the supervisor desires, there may be retaliation or conversely, there may
be preferential treatment with respect to working conditions, hours of employment
or otherwise relaxed enforcement of the rules. Commission Op. No. 02-23 (citing
Belleville v. Fornarotto, 549 A.2d 1267, 1274 (N.J. Super., 1988)).

The public might not understand why Mr. Williams, who works for you, is
supervising your son. That is especially true because it might be read as
contradicting some of our prior decisions. See, e.g., Commission Op. No. 02-23
(holding that it would not be a sufficient cure for a conflict for a Cabinet Secretary to
delegate her decisions to her Division Directors). That case may be factually
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distinguishable, but we will not attempt to do so at this point. Rather, we rely on a

case decision where the Court first found that
29 Del. C. 8 5805(a)(2)(a), just as occurred here. Harvey v. Zoning Board of

Adjustment of Odessa, C.A. No. 00-04-007CG, J. Goldstein (Del. Super.,

November 27, 2000) aff'd., 781 A.2d 697 (Del., 2001). The Court went on to find

t hat although there was no financi al i nterest,
recuse because close relatives were involved. Here, you are going to recuse. In

Harvey, t hey could not recuse so the Court held t|
could participate. Here, only by applying the
to delegate the responsibility to Mr. Williams to supervise your son.

Because of thatwe di scussed at | ength the School Di
command. 0 The bottom |Iine was that anyone who \
direct connection to your position just like Mr. Williams. Moreover, that would
require a change to remove Mr. Williams from any duty for facilities, and impose a
new duty on anyone else selected. On the positive side, you cannot fire Mr.

Williams as that must be done by the Board, so that type of retaliation if he did not
do as you suggested appears remote. We combined that with the strong legal
presumption that you would not engage in such conduct.

We al so weighed the public concern again
says: Ail't is both necessary and desirabl e th
assume public office and employment, and that, therefore, the activities of officers
and employeesof t he State should not be @nduly <circul
5802(3).

st
at

To achieve that purpose, the law does not bar relatives from State
employment. Rather, their relatives may not review or dispose of matters related to
them. 29 Del. C. § 5805(a)(1). Here, you can recuse, but the delegation to your
Assistant may still raise public suspicion that the conduct appears improper. As it
would appear improper, we then considered whether to grant a waiver.

V. Application of Law to Facts - Waiver

Awai ver may be granted if there is an Aundue
t he agency. 29 Del. C. A 5807(a). AUndueo mesz:
i e x ces & mmissiomOp.N0.97-18 (citing Merriam Websterods C
Dictionary, p. 1290 (10™ ed. 1992).

Here, nothing suggests any hardship on you. However, for the School
District, the public purpose of encouraging individuals to seek employment with the
government, in this particular case, would be nullified, if no waiver were granted.
That is an extreme consequence when the actual conflict can be cured by recusal,
and the only obstacle is in delegating because you are the person at the top of the
chain of command. If a waiver were not granted, it could appear that this
Commission is trying to graft onto the statute an exception that does not exist. The
law requires recusal. 29 Del. C. 8 5805(a)(1). It has no exception saying relatives
of those at the top cannot seek State employment in an agency where their relative
works. Where the legislature is silent, additional language will not be grafted onto
the statute because such action would, in effect, be creating law. Goldstein v.
Municipal Court, Del. Super., C.A. No. 89A-AP-13, J. Gebelein (January 7, 1991)



(citing State v. Rose, 132 A. 864, 876 (Del. Super., 1926)). Creating law is not
within our purview. The General Assembly would have to make that decision.

As a result, we decided the responsibility can be delegated to Mr. Williams.
However, any issue he, or others in the District, may have with your son cannot go
through you for any purpose. You must Arecuse

even fAneutral 06 and Beebepsupaasleadnatterconed teyoe nt s .

attention, you are to refer it to Mr. Williams without comment. If at a Board meeting,

staff meeting, etc., any issue arises regarding your son, you are advised not only to

recuse but to | eave the r ooSchaltebrand,supia.d even fApa:c

Mr. Williams is to address the matters without involving you in any way. He
is to go directly to the Board, minus you, on any appropriate matters pertaining to
Mr. Wicks.

Additionally, you are to insure that in addition to Mr. Williams, your staff and
the Board are aware of these restrictions. This insures that Mr. Williams, or any
other District employee, have the comfort and protection to speak freely.

Further, as a waiver is granted, this opinion becomes a matter of public
record. 29 Del. C. § 5807(b)(4). This is an additional measure toward instilling the
publicés confidence. I't gives further assur anc
know of the restrictions.

Finally, we note that this opinion is limited to the particular facts of this case.
29 Del. C. 8 5807(a). It is not authority for an open season on waivers for senior
level officials to hire and/or supervise relatives.

VI. Conclusion

We find that your peripheral involvement of being present when the Board
decided to approve your sonds hiring ¢c
could have been avoided. We also find
position to Mr. Williams would raise an appearance of impropriety because Mr.
Williams reports to you. However, to serve the purpose of encouraging citizens to
take government employment, the fArule of neces:s
waiver, allowing you to delegate to Mr. Williams the responsibility over your son,

George Wicks, under the restrictions and procedures identified in this opinion.

re ed ar
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11-03 - Personal or Private Interest i Deborah Wicks: State employees may not review
or dispose of matters if they have a personal or private interest in the matter which may
tend to impair judgment in performing official duties. 29 Del. C. § 5805(a)(1).

The Commission previously granted a waiver to Ms. Wicks with certain restrictions
as it pertained to her son working in the Smyrna School District where she is the
Superintendent. As a waiver was granted, all proceedings related to the matter are
public. 29 Del. C. § 5807(a). The Commission received information that Ms. Wicks may
not be complying with the restrictions and contacted the SchoolDist r i ct 6 s Attorney t c
that Superintendent Wicks: (1) provide the Commission with information that the School



Board and the staff were informed of the restrictions on her conduct; (2) explain why she

was communicating with her son about his job; and (3) explain why she did not inform the

Commission that her son had applied for essentially the same job in May 2010. When she

appeared before the Commission, she said she did not discuss the maintenance job with

him until after the job was posted in November 2010. Information provided to the

Commission was that a nearly identical job was open in May 2010, and her son applied for

that job but was not selected. The Commi ssi on asked, through the ¢
Attorney, that she provide additional information within 30 days.

11-03 7 Personal or Private Interest - D. Wicks i Nepotism: A citizen contacted the

Commission about filing a complaint regardngDe bor ah Wi cksd® son being hi.
Smyrna School District, where she is the Distric
an opportunity to request an advisory opinion before a complaint was filed because the

citizen said she was interested more in seeing the matter resolved. Ms. Wicks sought an

advisory opinion. She and the Asst. Superintendent, Patrik Williams, appeared before the

Commission. The Commission issued an opinion stating that normally it would not approve

having a subordinate take on the duties of the person recusing because that creates

tensions between the employeed and the superviso
indicated the Assistant Superintendent had al way
that the structure of the school district resulted in basically anyone supervising her son

would be someone who reports to her; etc. Based on their statements, the Commission

concluded: (1) she must recuse from any issue pertaining to her son; (2) it granted a

waiver so all matters related to him could go to Mr. Williams; and (3) Ms. Wicks was to

inform the School Board and her staff of the restrictions.

Since then, the Commission learned: (1) Ms. Wicks was not recusing from all issues
pertaining to her son; (2) the personi n t hat position had not AfAal ways
Assistant Superintendent, but had reported to her; (3) her son applied in February 2010 for

basically the same job but was not selected, but Ms. Wicks did not disclose that

information; (4) Ms. Wicks did not inform her staff and the Board that she was barred from
involvement in fAany issueodo pertaining to her son
the restriction until the Commission notified her that it was aware she had not informed the

staff even though the opinion was issued 4 months earlier. The Commission requested

she respond to those issues within 30 days. When she responded, she did not say why

she delayed informing her staff that she was to recuse; she did not explain why she did not

telthem she had to recuse from fiany i ssueo0 pertaini
months later but instead delineated some areas where she would not participate. The

Commission decided that Ms. Wicks should be notified that at its September meeting it will

review her case and vote on whether to rescind her waiver and recommend that she attend

the meeting to explain her actions. As a waiver was granted, these proceedings are not

confidential. 29 Del. C. § 5807(a).

11-03 7 Superintendent of Smyrna School District Deborah Wicks i Nepotism i

Update on Waiver: Ms. Wicks had a conflict due to a personal or private interest in her

sonds employment wi t20Dek Q. & 589%d)(D).oThe ddinrsidsioni c t .

previously granted a waiver so that the Assistant Superintendent could supervise Ms.

Wi ¢ k s 6MssWiaks was to recuse from any issues pertaining to her son. She also was

to advise the Board of Education and her employees of the restrictions. The Commission
received information that she participated in a
informed her staff of the restrictions although she had had the opinion for about 4 months;



and had not informed the Commission that her son previously applied for essentially the

same job, just months before his present job was posted. The Commission gave her 30

days to respond to its concerns because it concluded she had not followed its advice

regarding putting employees on notice of her restrictions; she had not restricted her

conduct as directed; and had not Afully disclose
consideration for essentially the same job. Her response did not satisfy the Commission

and she was notified that it would meet to decide if it would revoke the waiver. Ms. Wicks

appeared with Assistant Superintendent Patrick W
Attorney. She stated there was a misunderstanding on the limits of her restrictions; she did

not think that it would be important to the Commission for her to tell them about a job her

son did not get; and she was delayed in notifying her staff of the restrictions due to a family

illness. Mr . Wil liams said it was Ms. Wi cks6é managing
work of all her employees. The Board requested that the waiver be extended to allow Ms.

Wicks to work directly with her son.

The Commission reaffirmed its earlier findings of a conflict, with the additional
details added; that it continued to be a conflict; that the Commission would not revoke the
present waiver, but it would not grant a broader waiver that would allow her to work directly
with her son as that would defeat the purpose; and that after the written opinion was
issued, she would have 30 days to advise the Commission of whether there has been
compliance.

11-03/11-19 - Personal or Private Interest - Nepotism i Wicks - 29 Del. C. § 5805(a)(1).

As a waiver was granted, these decisions are not confidential. 29 Del. C. § 5807(a).

The Commission rescinded its prior opinion, 11-03, to the Superintendent of Smyrna

School District, Deborah Wicks, and issued 11-19, with directives on areas where she was

to provide the Commission with additional information. She responded to the directives,

buu184 pages of material was received in PlICbdbs off
acknowledged receipt of the materials, which would be reviewed.

11-197 Nepotism 1 D. Wicks: In Opinion No. 11-19, the Commission issued 5 directives
with which Ms. Wicks needed to comply, to insure proper and full disclosure regarding her
conflict which arose because her son was hired to work for the Smyrna School District,
where she is the Superintendent. The determination at this meeting was whether she
complied with the directives. Additionally, when the Commission issued its opinion, it
received an e-mail from Patrik Williams, Assistant Superintendent, which raised concerns

of whether he could exercise independent judgmen
the correspondence indicated he was taking a personal and private interest in the
Commi ssionds decision pertaining to Ms. Wicks, w

29 Del. C. § 5805(a)(1). Regarding compliance with the 5 directives, The Commission

decided that there was minimal compliance with the directives for the reasons

discussed. Addi ti onal l vy, Ms. Wicksd must notify all Sc
of the restrictions on her conduct on an annual basis, as was suggested by her response to

that directive. The Commission also decided that Patrik Williams had a personal conflict

that i mpaired his judgment, and so he should no
duty should be assigned to Mr. Scott Holmes, who already was responsible for such

matters if Mr. Williams was not available.



10-36 Personal or Private Interest Complaint: A ci ti zends compl aint

and private relationship between a State employee and a Supervisor. It alleged the
supervisor was reviewing or disposing of matters pertaining to the employee, e.g., time off
with pay, when they have a personal relationship contrary to 29 Del. C. 8 5805(a)(1). The
complaint also alleged matters over which PIC had no jurisdiction, even assuming all facts
as true, as required by 29 Del. C. 8 5808(A)(a)(5): They are: (a) whether the State
employee is qualified for the job held; (b) if the hiring process was proper; and (c) if the
State employee could engage in political activities, during State work hours. The
Commission dismissed those 3 allegations for lack of jurisdiction and notified complainant.
The complainant was asked to provide more specific information on the Code of Conduct
issue (i.e. the supervisor reviewing and disposing of personnel matters related to the
employee). Based upon the facts provided, the Commission did not have enough
information to determine if the complaint was substantiated.

10-34 7 Personal or Private Interest: A private citizen had a complaint against a local
official, but said he would defer the complaint if the official sought an advisory opinion. The
official did so. The concern was that he had participated in a decision when he had a
personal or private interest that arose from his private involvement in a matter that involved
the citizen and others. The official had a private complaint about the conduct of the
citizens but went beyond merely filing a complaint with the appropriate local

officials. Instead, he called a meeting of the officials; participate in the discussions;
identified what he had concluded were violations of a local ordinance; and then after the
Town took action based, at least in part, on his input, he then participated in another
discussion about how the local laws might be changed to handle these types of

situations. He said that there is a matter which would be coming before the Town dealing
with this private citizen and he planned to recuse. The Commission decided that he should
not have participated; that for the future, he should not participate in official matters

if: (1) he, his spouse or tenants are the complainants; (2) it is a matter related to the
property abutting his property; and/or (3) they are directly derivative from his personal
actions related to this particular matter.

10-33 Personal or Private Interest: An individual was asked to serve as a Board member
of a Charter School, but before accepting wanted to know if it would be a conflict because
he had relatives working at the School. He said he would recuse from anything that would
directly impact on his relatives differently than on other staff, teachers, etc. He believed all
Board members, including the community member, voted on most things, but there may be
some administrative duties performed by Board members that are not voted on. He
believed the Charter School Board functions similar to a traditional school board. He said
he spoke with his relatives before sending his resume to the Board Chair, to be sure they
would be comfortable if he served on the Board. They told him they do not interact with the
Board on a daily basis. He believed the Board would be acting on broader policies, and
longer term issues, and the Board gives the head of the school a lot of authority to act
regarding daily operations. His relatives suggested he seek out the Chair, or Principal, to
see if it might be possible to serve on the Board. The applicant verified the Board leaves
many of the decisions to the School Leader, but the Board signs for the building; often
ratifies the Sisibns; and wduld Bedecoudtable.dAelditional information
from the Charter School showed that Board members would have significant involvement
in decisions regarding salary, bonuses, etc. The Commission found the conduct would
raise public suspicion that the applicant was in a position to act in the best interest of his
relatives, he could unduly influence other Board members, or his relatives could unduly

a l

e



influence him. Even if he recused from specific issues, there would still be suspicions of
undue influence, and more importantly, he would be recusing in areas critical to the School,
which would limit his ability to serve. The Commission determined that accepting the
Board position would be a conflict.

10-31 Personal or Private Interest: A sworn complaint was filed against a local official
alleging that due to a personal or private interest in an ordinance that the official should
have recused. The complaint also alleged such matters as an unconstitutional act by the
entire Council concerning the ordinance. The Commission dismissed the matters identified
as issues over which the Commission had no jurisdiction and/or failed to state a

claim. Regarding the alleged personal or private interest, assuming the facts as true, were
sufficient to establish a reason to believe that a violation may have occurred.

10-31 - Personal or Private Interest: After a preliminary hearing on this matter, the
Commission found probable cause to believe a violation may have occurred, and notified
the official to respond to the preliminary hearing findings. A written response combined
with a motion to dismiss was filed. The official also testified under oath, as did two
witnesses. Beyond providing testimony on certain factual issues, Respondent moved to
dismiss on several grounds: (1) public policy; (2) Constitutional protection; and (3) failure
to state a claim.

The Commission denied her motion to dismiss; and decided she did have a
personal or private interest conflict.

10-21 Personal or Private Interest: An appointee to a State Commission filed a full
disclosure because her private business was regulated by another State Board. If an issue
came before her agency dealing with the other State Board, she would recuse. Also, while
unlikely, if an issue pertaining to her private employer came before her Commission, she
would recuse. The Commission decided there would be no conflict as long as she
recused if those circumstances arose.

10-20 Personal or Private Interest: A’ St ate empl oyeeds son started
company offered him certain products, at no charge, that he can recycle and sell. The

empl oyeeds agency contracts with other companies
has contracted with the agency in the past, but does not presently have a State contract.

The employee asked if his son may engage in that business venture. The Commission

cannot make decisions about his son, as he is not a State employee. However, if the

company starts doing business with his agency again, the State employee cannot

participate in decisions about that company, such as reviewing the contract, or supervising

their work. The State employee said he will not approach any of the State contractors who

have similar products on his sonds behalf to avo
office.

10-157 Personal/Private Interest: Local Officials who are Board Members of a
Private Enterprise. (As aviolation was found, and as a waiver was given for some
parts of the Code, the full opinion is a matter of public record. 29 Del. C. § 5807(b)(4)
and 8 5810(h)(1)(ii). Mr. Richard Kough, Mr. Kevin Phillips and Ms. Anna Robinson are all



Bethel Councilmembers and also are all Board members of the Bethel Historical Museum.
They are barred from reviewing or disposing of matters if they have a personal or private
interest. 29 Del. C. 8§ 5805(a)(1). Board membership on a private enterprise is a personal
and private interest. Commission Op. No. 02-22. If they cannot recuse, they must file full
disclosures explaining why. 29 Del. C. § 5805(a)(3). They also may not represent or
assist a private enterprise before their own agency. 29 Del. C. § 5805(b)(1). Ms. Robinson
asked Town Council to consider getting federal stimulus funds for the Community House,
which is a municipal building used for meetings, etc. An energy audit needed to be
conducted before the application for the funds could be submitted. Mr. Phillips said he
would |l ook into the matter. He met with the ene
However, he also is the President of the Historical Museum. When he returned to Council
he had not only had the Community House audited, but also the Museum, and asked that
the privately owned Museum be included in the request for funds. At that meeting, only
three Councilmembers were present: Mr. Kough, Mr. Phillips, and Mr. John Parker. Three
members constitute a quorum. Mr. Phillips said there was a deadline for submitting the
applications for the funds, but there was no indication when the deadline would occur. No
suggestion was made to table the matter until other Councilmembers were available. The
motion to include the Museum was approved by the three Councilmembers, two of which
are Museum Board members, with a fiduciary duty to act in its best interest.

No disclosure was filed until another Councilmember contacted this Commission
about the possible conflict for them to vote on matters pertaining to the Museum. At that
point, a disclosure was filed by Mr. Kough. Subsequently, Council met and acted on other
matters pertaining to the Museum and these funds. All three Councilmembers who are
also Museum Board members participated in those discussions and votes, meaning 3 of 5
Councilmembers were voting on a matter when they had a personal or private interest. Mr.
Kough did not update his written disclosure of participating in the matter. Mr. Phillips and
Ms. Robinson never filed the required written disclosure but asked that the Commission
consider Mr . Koughodés written statement, and fact
The Commission decided that it was a conflict for them to participate in decisions where
they had a personal or private interest. To resolve the conflict so Council decisions could
be made about the Museum without having Museum Board members participate, the
following approaches could be used: (1) all Councilmembers leave the Museum Board; or
(2) enough Councilmembers leave the Museum Board so that a quorum exists to decide
Museum issues without a Museum Board member participating; or (3) leave public office.

09-50 Complaint against Local Official: To deci de i f there i s fAreason
violation occurred, all alleged facts must be assumed true. A private citizen wanted to re-

zone his property. The matter first went to the Planning and Zoning Board, then the local

gover nment 0s dyl Eanplainard allégedeahatka tegislative official attended the

P&Z meeting on the issue. No facts suggested any comment, participation, etc., by the

official. The record was then left open for public comment before it went to the legislative

body. While the record was open for comments, it was alleged that the official

corresponded with some constituents and an official from another local government, who

opposed the re-zoning. The official said they needed to contact all the legislative members

ifthey wanted to be effective. The official al so f
to another legislative member, saying the questions should be answered. The other

legislator replied that the information would become part of the record. When the issue

came to the legislative body, the official distributed some information before the hearing.

Compl ainantdés attorney alleged the official was



distribution. During the process of the hearing, the attorney for the re-zoning said the
official appeared to have already made up her mind.

(1) Attending the P&Z meeting: PIC has held that any person, including elected
of ficials can go to a governmentOos open meeting.
doing so, the official has the right to attend. PIC did bar a local official from participating in
a Town meeting in her official capacity when an ordinance that affected her private
business was to be decided. That is because under the Code, an official may not review or

di spose of matters if they have a fApersonal or p
the P&Z Board. Thus, the el ements of Aireviewing
Even assuming the official was on the board, nofactssugge st a fAper sonal or pri

i nt er e s t-Zonirg issue, b.¢, property ownership, etc. In the opinion mentioned

above to a local official, PIC also told her that she could not actively participate in the public

meeting in her private capacity because t he Code barred her from fArep
otherwise assisting a private enterprise before
at a meeting of her own agency. Even assuming that fact, no facts suggested any

representation or assistance of a private enterprise.

(2) E-mail correspondence: No Code of Conduct provision dictates when a
government entity will open or close the records for public comment, or bars constituents
from commenting to their elected officials. As for the official responding to comments,
absent any conflict (e.g., having a personal or private interest that would bar reviewing or
disposing of matters affecting that interestd which are not even suggested by the facts), no
provision bars the official from responding. Dismissed for lack of jurisdiction because PIC
does not have jurisdiction over a determination of a public meeting/comment period.

(3) Distribution of the Printed Materials: PIC has no authority to decide a local
government 6s heari ng pyapplyeodistribetion obhsaoct maierialsh ow t he
Its jurisdiction is limited to the law in 29 Del. C., ch. 58. Again, the complaint, relative to
this act, gives no facts establishing a personal or private interest in the matter or of any
representationof,orassi st ance to, a private enterprise bef

(4) Alleged bias: To state a claim under the Code of Conduct, the alleged bias
must arise from a connection to a provision of the Code of Conduct. The Commission has
no jurisdictionover any ot her types of alleged bias. Her €
all eged bias arose from a fipersonal or private i
irepresenting or otherwise assistingofbiapri vate e
Courts address that is not conflict of interest driven is pre-judgment, rather than hearing
and acting on the merits. To the extent that is what complainant alleged, that issue was
raised by his attorney at the hearing, and if there is a right to appeal could proceed by that
route.

Commission dismissed the complaint as PIC had no jurisdiction and no facts
substantiated a connection to a violation of the Code.

09-20 Appointment to Charter School Board: A State employee asked if it would be
contrary to the Code if he served on a Charter School Board, concurrently while employed
by the State, and after he terminated. He has no responsibilities for Charter Schools in his
State job. While he is now employed by the State, he expects to retire in mid-2009. At that
point the post-employment law would apply. It says for two years after leaving the State,
former employees may not represent or assist an organization on matters where they were



directly and materially responsible. 29 Del. C. 8 5805(d). Again, he had no occasion to
work on Charter matters in his State job, which means he would not have been directly and
materially responsible for the matter. He said that it was very unlikely that a Charter
School issue, for which he was responsible, would come up in his current job or in post-
employment. If so, he would recuse. The Commission found no conflict.

09-121 Personal or Private Interestd Local Government Conflict: Allegedly, a local
government councilmember was participating in decisions where he had a personal or
private interest, as it related to a Planning and Zoning (P&Z) issue. He had submitted an
application more than a year ago, but P&Z had not acted. This meant that the matter had
not come before Council, so he could not have reviewed or disposed of the subdivision
matter in his official capacity. 29 Del. C. § 5805(a). It also was alleged that he used his
public office to secure unwarranted privileges for personal gain because he knew the Town

wouldbereewr i ting itds zoning ordinancwasconpletdd. del i ber ¢
29 Del. C. § 5806(e). The choice of when to file is not unique to himd anyone could have
done so. I't was public knowledge that the Townd

require some changes to the existing zoning laws. Also,hevoted fAinod on having a
newspaper ad announce a public hearing, which allegedly benefitted his personal interests.

29 Del. C. § 5805(a). His vote was not on his subdivision application, so he still did not

review or dispose of the application filed with P&Z. Moreover, PIC had no jurisdiction over

laws that govern notices of public meetings.

It was alleged that he used his public office to force a consultant to quit assisting
the Town on its comprehensive development plan. 29 Del. C. § 5806(e). Even assuming
the allegation were true, again, this was not a decision on his application. It also was
alleged that he said he might speak to State Representatives. Any private citizen has a
right to contact elected representatives, and elected officials have the right additionally
under the speech and debate clause. Nothing suggests he made the consultant quit. It
was the consultantédés deci sion. Al s o, whet her th
conversation was not about his application. Also, PIC has no jurisdiction over how, when
or where any consultant should perform their duties. Another allegation was that he filed
complaints against other council members and appointees to the P&Z committee. The
record shows that he did not file a sworn complaint. Rather, he sought advice on his
conduct regarding recusal, but also asked if those persons should recuse in certain
situations. By law, any official can request an advisory opinion, even if it pertains to
another official. The statute permits that action, and it has been upheld by the Superior
Court. Post v. Public Integrity Commission, C.A. 07A-09-08, J. Witham (Del. Super. April
30, 2008). It also is alleged that the P&Z could not do its job without the consultant
because they lacked competency and lacked funds to hire another consultant. PIC has no
jurisdiction over the competency of any appointee, and no jurisdiction over any agency
funding. The Commission dismissed the complaint for failure to state a claim, and
reminded the official, as previously indicated to him, that he should recuse from decisions
on his application.

09-11171 Personal or Private Interestd Revi ew of Spousebds Sdvdral ci al De
local government Council members previously came for opinions on whether it was a

conflict for them to make decisions on: (1) work by their spouse as an appointee to a Town

Board; and (2) work by a close personal friend as an appointee to a Town Board. The

Code bars officials from reviewing or disposing of matters if they have a personal or private

interest that may tend to impair judgment in performing official duties. 29 Del. C. §
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5805 (a). PI'C said it would not be proper to rev
expected the Town Board on which both persons served would be disbanded as it had

completed its project. That would totally remove any possibility of a conflict. Thus, the

possibility of such review was unlikely. However, at this meeting, the Commission was

notified that the Board had not been disbanded. One appointee tendered her resignation

but the Board would not accept it. The Commission notified the Board that their charter

makes Council President the appointing authority
Conduct provides that with respect to an honorary state official, the Commission can

recommend that appropriate action be taken to remove the official from office. 29 Del. C. §

5810(d)(3). However, if they have an Aundue hardship,

09-107 Personal or Private Interestd Spouseds Fi nanAStaeemplogeeer est :
worked at a facility where her spousebd6s business
and licensing. By law, if there is a financial interest in a private enterprise that does

business with, or is regulated by the State, they must file a full disclosure. 29 Del. C. §

5806(d). Beyond the above facts, the State employee said her section had three separate

offices, and her spouse would deal with one of the other offices. That was on rare

occasions, and might not continue after this year as he is considering giving up his private

business. If he came to her office, she would recuse, and pass it to her Supervisor, as she

was aware that she could not review or dispose of matters related to him. 29 Del. C. §

5805(a). She also said that if the other office sent work related to his dealings because of

a backlog, she would return the work to that office. The Commission found no conflict as

l ong as she did not deal with her husbanddés busi

09-07 - Personal or Private Interest - Private Business Conflict if Promoted by
Agency: A State employee was being considered for a promotion. Before the agency
made any decision, the employee and the agency sought an opinion on whether her
private business would create a conflict. Although some of the matters that pertained to her
private business would go to her State agency, they would not come to her. Thus, she
would not review or dispose of the matter. 29 Del. C. § 5805(a). In fact, her documents
would be processed in a different County, thus, her immediate colleagues and coworkers
would not review the documents, which were primarily administrative in nature. She also
was advised not to use State time and resources to perform her private work. 29 Del. C. §
5806(e).

09-06 i Personal or Private Interest - Sole Proprietor Dealing with Own Agency: A
State employee was an accountant in her State agency. In her private capacity, she was
the sole proprietor of a business. Some of the documents she prepared in her private
business did go through her State agency, thus she filed a disclosure. 29 Del. C §5806(d).
The documents would not go to her in the normal course of business. As she may not
review or dispose of matters in which she has a personal or private interest, 29 Del. C. §
5805(a), if they did, she would recuse. The entries in the private documents were
ministerial in nature, e.g., identification numbers, loaning institution, etc. She did not
advocate for her business, or for the clients, with whom she had a subcontract on any
administrative or legislative decisions. 29 Del. C. § 5805(b)(1). The entries could not
assist them in effecting administrative or legislative changes. The Commission found no
conflict.
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08-39 71 Personal or Private Interestd Local Of fi ci al sd PrPICvat e Member
previously disposed of some non-jurisdictional issues on this matter. This opinion focuses

on just potential conflicts for three local officials. One is a social member of a Volunteer

Fire Department. Under State law, volunteer Fire Departments are considered State

agencies. 16 Del. C., ch. 66. The official would normally review matters related to funding,

which generally includes funding decisions on the fire department. The official has never

participated in any Fire Department decision. The last decision was made before he

became an official. If the Fire Department comes before his agency for any purpose, he

can recuse. 29 Del. C. § 5805(a).

Another local official is a non-profit Board member. It also may seek funds. It uses
a facility owned by the Town. The third official is a member of an organization that the
local legislative body authorized the Chief of Policeto cr eat e. It was solely
discretion to create the organization and seek volunteers to participate. The group has its
own duty office; it uses Town space; it seeks funding; and for other reasons comes before
this third official. The official is also a very active volunteer in the organization. The
Commission found that none of the 3 officials should, in their official capacity, review or
dispose of matters pertaining to the organizations. Id. If they cannot delegate on such
mattersastheTown6s budget, they must promptly file a f
explaining why they cannot recuse or delegate. 29 Del. C. § 5805(3). They also have the
option to resign from the private organizations and avoid any possibility of a conflict.
Approved by a majority with one Commissioner dissenting on 2 officials.

08-30 & 08-321 Personal or Private Interestdo C| ose Rel ati veds Land | ssue
of Decisions by Spouse and Close Personal Friend: A | ocal Town offici al c
Counsel for guidance on recusal if a decision on
him in his official capacity. He said he woul d

duties are to give guidance, which was to recuse. He did so.

He also asked about potential conflicts of two other officials. Any official or agency
may seek advice on other officials. 29 Del. C. § 5807(c). That process was upheld by the
Superior Court. Post v. Public Integrity Commission, 07A-09-08, J. Witham (Del. Super.
April 30, 2008). He asked if they should recuse on certain matters because of personal
and private relationships with persons who prepared the official matter for consideration. In
one instance, it was a spouse, and in the other a close personal friend. Based on just the
facts available at that time, and because PIC would not be meeting before the decision,
Counsel notified the Town Solicitor suggesting recusal could be appropriate, and it would
protect them against allegations of a conflict. Counsel sent a prior PIC decision ruling in a
similar situation that a personal and private marital relationship between officials where one
must decide on work prepared for a decision, would be a conflict, citing Harvey v. Zoning
Board of Adjustment of Odessa, C.A. No. 00-04-007CG, J. Goldstein (Del. Super.
November 27, 2000), aff'd., 781 A.2d 697 (Del., 2001). The Solicitor so advised the night
of the meeting. However, both participated, saying without their vote there was no quorum.
One also said he did not think the guidance applied to him as his was not a marital
relationship. The other official said he believed the Town Charter precluded abstention.

PI C6s Counsel, |l earning of the participation,
of ficial cannot delegate their duty, PICtsdyingy must p
why. 29 Del. C. § 5805(a)(3). Both filed. One official, plus spouse, appeared before PIC.
They explained that the substantive part of the matter wascomplet ed by t he spouseod:s
agency before the election of the other spouse. A review of the work also was completed


http://delcode.delaware.gov/title16/c066/index.shtml
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5805
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5807
http://www.depic.delaware.gov/sections/conduct/decisions/PIC-CaseDecisions.pdf
http://www.depic.delaware.gov/sections/conduct/decisions/PIC-CaseDecisions.pdf
http://www.depic.delaware.gov/sections/conduct/decisions/PIC-CaseDecisions.pdf
http://www.depic.delaware.gov/sections/conduct/decisions/PIC-CaseDecisions.pdf
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5805

by an outside agency. It returned comments pointing out only what were essentially
typographical errors. Also, the Town Attorney suggested adding a standard legal phrase
providing that if one part was invalid, the remaining parts would stand. The spouses
discussed the work before the election. Any citizen may discuss such work. The issue is
whether after being elected, one spouse may review and dispose of the proposed changes.
PIC noted that the changes being considered were administrative changes, but apparently,
the voting was on approving the entire package, not just the administrative changes.

Regarding the other official, the personal friend only began official duties a month or
so before the vote. Again, the substantive work was completed before the friend became
an official. Apparently, only one meeting was attended by the friend, and there was no
substantial involvement.

(1) future work completed by the two officials should not be reviewed by their
spouse and/or friend; or

(2) the two officials should recuse on matters that would be reviewed by their
spouse or friend; or

(3) even the possibility of the appearance of a conflict could be resolved if the two
who would be part of preparing matters to go to their spouse and/or friend elected to leave
the agency to which they were appointed; and;

(4) Inthe future, if the officials cannot recuse when they have a conflict, full
disclosure should be filed in advance (e.g., table the matter until PIC can review and give
advice, protecting the official from complaints or disciplinary actions).

08-27 i Personal or Private Interestd Fat her 6 s | nt er e étocaliofficialOr di nance
asked if he could participate in a decision when the ordinance would apply to everyone in

the Town. However, his father was the only citizen that approval would affect. The Code

bars officials from reviewing or disposing of matters where they, or their immediate family

members, would benefit to a great extent than others. 29 Del. C. § 5805(a)(1) and (a)(2).

The official said he woul d n oaskedibhe eoulbvotedni s f at he
the package of options as a whole. PIC concluded that if he voted on the entire package,

he was still wvoting on what might appear to be i
Commission advised that the Councilman recuse. PIC specifically noted that this local

government tabled decisions until PIC could give advice..

08-13 1 Personal or Private Interestd Br ot her 6 s Fi n almocal Tawn officialt er e st :
sought advice on another Town officialds partici
his or his brotheroés financi al interests. One of
another, if there can be full disclosure. 29 Del. C.§ 5807(c). See, Post v. Public Integrity

Commission, C.A. 07A-09-08, J. Witham (Del. Super. April 30, 2008) (subsequently

upholding PIC decision where one official sought advice on the conduct of another). The

official and his brother were found not to have any financial interests in the particular matter

at this time, and recusal would be premature because too many events were speculative

but would have to occur before recusal would be required. The official said he would

recuse later if required. If he cannot recuse (e.g., lack of a quorum) he knows to file a

disclosure on why he could not delegate. 29 Del. C. § 5805(3).
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08-04, 08-05, and 08-0671 Personal or Private Interest-L o ¢c a | Of fici al
Disclosures: The local officials waived their right to confidentiality pursuant to 29
Del. C.8 5807(b)(1).

08-04, 08-05, and 08-06 i Disclosure of Interest in Private Enterprise

Hearing and Decision by: Chair Terry Massie; Vice Chairs Barbara Green and
Bernadette Winston, Commissioners William Dailey and Wayne Stultz

Dear Mr. [Scott] Chambers [attorney for the local officials]:

As you know, the Public Integrity Commission (PIC) reviewed disclosures of
outside employment by Middletown officials: Mayor Kenneth Branner and
Councilmen Jason Faulkner and James Reynolds. Based on the following, PIC
finds no violation.

|. Law and Facts:

(1) Disclosure Filing: 29 Del. C. § 5806(d). If employees, officers and officials have a
financial interest in a private enterprise that does business with their government,
they must disclose ittoPIC.Id. A Fi nanci al interesto i
29 Del. C. § 5804(5)(b). Disclosure is a condition of commencing and continuing
government fAempl oyment @ loisconfidentigh[anlesst e d
waived]. Id.

(a) Financial Interest: All three are employed by private firms.

s6 Empl o

ncludes p

status. O

() Who must file: AEmpl oyees, 0 Anofficers:

three elected officials filed.

(c)Condi tions: Disclosure is fia condition
continuing Aempl oyment o or 0 aReptediofficialment . 0 29 De

~

are Aemployeesod or Aappointees. 0 Thi s
PIC cannot impose conditions for office on elected officials; nor remove them. The
public decides whom to elect and whom to remove. This does not mean they are
exempt from the rest of the Code. For example, [financial] conflicts can require
recusal. 29 Del. C. § 5805(a)(2)(a).

(d) Timing of Filing: The law gives no deadline. We address this
issue further at the end of this opinion.

(e) Purpose of filing: Disclosure gives PIC the chance to provide
advice to filers on their conduct as it relates to their financial interests. Disclosure
does not necessarily mean there is a conflict, nor that recusal has not occurred if
there is a conflict.

(f) Confidentiality: Disclosure is confidential. 1d. Confidentiality
rights belong to filers, who may waive it. 29 Del. C. § 5807(d)(1). All three waived
that right.

(2) Town Policy: The Town has had a conflict policy since June 22, 2001. Recusal is
required for conflicts. Those recusing must give a reason. Policies can be more
stringent, but not less stringent, than the law. Nardini v. Willin, 245 A.2d 164 (Del.,
1968). State law does not require a reason for recusal. 29 Del. C. § 5805(a)(1) and
(2). To that extent, the officials followed a more stringent Town policy.

conditi or
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(3) Acting in a Government Capacity: The law bars reviewing or disposing of matters

(4)

if a personal or private interest exists in the matter. 29 Del. C. § 5805(a)(1). Itis

an automatic fApersonal or private interesto
benefit or detriment to the official, close relatives or a private enterprise, to a lesser

or greater degree than others similarly situated. 29 Del. C. 8§ 5805(a)(2)(a) and (b).

(@) Councilman Reynolds: Employer--Contractors Material. It has
no Town contracts. Contractors Material supplies private contractors, e.g., hot mix,
etc. The private contractors may do business with the Town. The firm had the

private contractors for clients prior to Mr.

Town does not select suppliers for private firms. The contractors decide which
suppliers to use.

As his private employer does not do business with the Town, he did
not have to file a disclosure under 29 Del. C. § 5806(d). He did so. That exceeds
the law. If matters on his employer arise, he will recuse.

(b) Councilman Faulkner: Employer--Austin & Bednash
Construction. The firm has bid on Town contracts, with one successd a street
maintenance contract. The multi-year contract was publicly noticed and bid in
2007. The Town minutes show he publicly recused from participating in who would
get the contract, and gave the reason. Council Minutes § 7, June 4, 2007. State
law does not require a reason. 29 Del. C. § 5805(a). By announcing the reason,
his conduct exceeded the law. By recusing, he complied with the bar against
reviewing or disposing of the matter. Id.

(c) Mayor Branner: Employer--Artisan. Artisan contracts with the
Town on wastewater. It has had the contract for more than 7 years. The Mayor
accepted a job approximately 7 months ago when Artisan already had the contract.
It has not come up for renewal or rebidding since he went to work at Artisan. He
can avoid participating in Artisan matters because the Town Manager, or the
Council member responsible for the Water and Sewer Department, can work with
Artisan. Mayor Branner does not expect any upcoming contracts in the future.
When the contract comes up for renewal or rebidding, or any other matter, he will
recuse. The Mayor said he only votes if there is a tie. If he finds he has to break a
tie on Artisan matters, the law requires disclosure to PIC on why the decision
cannot be delegated. 29 Del. C. § 5805(3).

Acting in a Private Capacity: State law bars representing or otherwise assisting a
private enterprise bef ob85)(hhebds agency. 29

(a) Councilman Reynolds: No facts suggest he has represented or
assisted Contractors Material on Town matters. He said if any Town matters came
to his firm, he would not work on them.

(b) Councilman Faulkner: No facts suggest he has represented or
assisted Austin & Bednash on Town matters. A different Project Manager handles

i f

De l

Mi ddIl et own . Mr . Faul kner is specifically excl uc

meetings on Town projects. He does not make bidding decisions for the firm or its
private clients.

(c) Mayor Branner: No facts suggest he has represented or
assisted Artisan on Town matters. When Artisan deals with Town matters, he does
not represent or assist the firm. His job covers other municipalities. He and Artesian
worked that out before he accepted the job.
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(5) Timing of Disclosure: Other Code of Conduct provisions give a set time for filing
documents with PIC. 29 Del. C. § 5813(c); 29 Del. C. § 5832(a) and (c), 29 Del. C.
85833 and 85835(a). This provision does not. 29 Del. C. § 5806(d).

As Council man Reynol dsd employer does not
the filing date is a moot issue for him.

The statute does not give a specific time frame for this Subchapter | disclosure.
It does for Subchapter Il public officer financial disclosure and Subchapter IV
lobbying expense disclosures. 29 Del. C. §5813(c); 29 Del. C. § 5835(a). Had the
General Assembly wanted to give a specific time frame for this disclosure, it could
have done so.

As no time frame is set, the Commission considers the particular facts of
this case as they relate to the public purposes of the law. 29 Del. C. § 5807(a) and
(c). Here, (1) they immediately responded once notified of the filing requirement;

(2) nothing suggests they were fAhidialngo a finar

conflict; (3) where appropriate, recusal occurred; (4) in some instances they more
than complied with the Code; (5) they have not represented or assisted their private
enterprise on Middletown matters; (6) their conduct is consistent with the purpose of
the statute--to avoid conduct that would create a justifiable impression among the
public that the public trust is being violated. 29 Del. C. § 5802(1); (7) they are

entitled to a Astrong | egal pBeebe Medipat i on of hone

Center v. Certificate of Need Appeals Board, Del. Super., C.A. No. 94A-01-004,
Terry, J. (June 30, 1995) a f £ [@eld Supr., No. 304 (January 29, 1996); and (7) to
encourage citizens to assume public office
unduly circumscribed. o 29 Del. C. A 5802(3).

The question of an exact date of when they should have filed must
encompass all the facts showing compliance with the letter and purposes of all
other provisions. Even Courts, and the attorneys representing local governments,
are not always aware that the Code of Conduct applies to local governments.
Harvey v. Zoning Board of Adjustment of Odessa,Del. Super., C.A. No. 00A-04-
007, J. Goldstein (January 12, 200ZXhereaff é6d. ,

i's more than substanti al compliance, it woul d
|l aw, 0 and would not be considering the fApartic

date were the lone basis of a violation.

Original Signed by Chair Terry Massie

07-701 Personal or Private Interest - Disclosure Not Mandated for Local
Appointment: Lawrence Steele was being considered for appointment to the Town of

Bet hel 6s Zoning Commi ssi on. He was told by | oca

financial disclosure. He is not required by law to file, as local officials are exempt from
subchapter Il disclosures, and only need to file under subchapter I if they have a financial
interest in a private enterprise that does business with, or is regulated by, their
government. He authorized release of the opinion. 29 Del. C. 8 5807(d)(1). Thus, itis a
public record.

07-70 - Appointment to Local Board and Outside Employment Hearing and

and

¢
L
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Decision by: Chairman Terry Massie, Vice Chairs Barbara Greenand Bernadette
Winston; Commissioners Dennis Schrader, William Dailey and Wayne Stultz, Jr.

Dear Mr. Steele:

The Public Integrity Commission (PIC) reviewed your disclosure on your
appoint ment t o t he Town of Bet hel 6s Zoni i
employment as an attorney. Based on the following law and facts, we find no
conflict of interest.

First, PIC understands that you were advised that you must file a financial
disclosure with PIC. PIC administers two disclosure provisions. We wish to clarify
the two requirements.

(@Annual requirement for fdApublic officer:
creditors, etc. 29 Del. C. § 5811, et. seqg. You are not required to file under that law
as it specifically exempts local officials. 29 Del. C. § 5812(n)(2).

(b) Immediate requirement if employees, officers or officials have a
financial interest in a private enterprise that does business with, or is regulated by,
their agency. 29 Del. C. § 5806(d). This does apply to local officials if the elements
are met. 29 Del. C. § 5802(4). Based on your filing, your private law firm is not
doing business with, nor is it regulated by, the Zoning Commission or any other
Town entity.

As you had no affirmative duty to file with PIC, you have more than complied
with the above.

Second, without any link between your private activities and your Town
position, we find no conflict and can only give you general guidance unless the facts
should change.

(1) In your Town capacity: You may not review or dispose of matters if you
have a personal or private interest that may tend to impair judgment in performing
official duties. 29 Del. C. § 5805(a). If, for example, your firm and/or clients come
before your Commission, i.e., variance, as a general rule, you should recuse
yourself. PIC understands that your firm and your private clients, including those
who may be Town officials, have no matters before your Commission. However, if
circumstances change you may seek adg&vice on an\)
5807(c).

(2) In your private capacity: You may not represent or otherwise assist
your private enterprise and/or its clients before your Commission in your private
capacity. 29 Del. C. § 5805(b)(1). As your firm, nor your clients, have matters
before your Commission, it does not appear you would have a reason to represent
or assist them in your private capacity. Again, should particular facts arise, you may
seek advice.

(3) Confidentiality: You may not misuse confidential information gained
from your public position. 29 Del. C. § 5806(f) and (g). At this time, you are not
aware of any confidential information you would obtain in your official capacity. As
you know, you also are bound by the Del aware Lz¢
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Responsibility from improper use of confidential government information. Rule
11.1.

Based on the above law and facts, we find no conflict, and if the facts should
change and you need specific advice, please feel free to contact PIC.

Original signed by Chair Terry Massie

UPDATE: Mr. Steele withdrew his nomination for other reasons.

07-56 Personal or Private Interest - Financial Interest in Private Enterprise that
Contracted with State: The Commission (PIC) reviewed a request for advice asking if the
private firm of two State employees, a husband and wife, would violate the Code of
Conduct. It found no violation if the facts did not change. A current State employee asked
if he could contract with a State agency. State employees are barred from privately
contracting with their own agency. 29 Del. C. 8 5805(b)(1). The contract was not with his
agency. State employees also may not review or dispose of a matter in which they have a
personal or private interest. 29 Del. C. § 5805(a)(1). He was in no way involved in the
contract as a State employee because it was not handled by his agency. The contract
exceeded $2,000. It was publicly noticed and bid, as required. 29 Del. C. § 5805(c). His
spouse was a State employee at the initiation of the request, but left State employment. As
a former employee, for 2 years after leaving State employment, she may not represent or
otherwise assist a private enterprise on State matters where she gave an opinion;
conducted an investigation or was otherwise directly and materially responsible. 29 Del. C.
§ 5805(d). As a State employee, she was in no manner involved with the contract, which
was not with her agency. The Commission found no conflict for either of them.

1. Financial Interest Filing. Both were State employees when the request was
filed. Both filed the required disclosure. 29 Del. C. § 5806(d). One employee
subsequently left State employment.

2. Cannot review or dispose of State matters if financial interest exists. 29
Del. C. § 5805(a)(1). In their State jobs, they were not involved in the State contract. The
contract is not with their agencies. The current State employee had no reason to believe
he would be involved in his State capacity in matters related to the contract.

3. Cannot represent or assist a private enterprise on certain State matters.
29 Del. C. § 5805(b)(1) and 8§ 5805(d). The current State employee would not engage in
such conduct before his own agency on any matter. 29 Del. C. § 5805(b)(1). As a former
employee, the other person may not engage in such conduct on matters for which she was
directly and materially responsible. 29 Del. C. § 5805(d). No facts suggested that would
occur. If the facts changed, one could seek concurrent employment advice; the other could
seek post-employment advice.

4. Public Notice and Bidding. State employees may not seek State contracts
over $2,000, unless publicly noticed and bid. 29 Del. C. § 5805(c). This contract was
publicly noticed and bid.

07-54 Personal or Private Interest 1 Disclosure of Contract with State: A State
employee filed a disclosure of a contract with a State agency (not his own). 29 Del. C. §
5806(d). The facts were like a previous filing he made several years before, where the
Commission found no conflict, e.g., not doing business with his own agency, 29 Del. C. §

5805(b)(1);n ot writing, drafting, approvadba.C.8et c.

t

he
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5805(a)(1). Limited term contract. Commission Op. No. 03-31. The Commission again
found no conflict.

07-521 Personal or Private Interestd Financial Interest as Spouse: A new State
employee filed a disclosure of a financial interest in a private firm that does business with
the State.

Disclosure of such interest is a requirement of commencing State employment. 29
Del. C. § 5806(d). He asked if he could work for a State agencywhen hi s spouseb6s fir
had some contracts with that agency. He said he will resign as corporate officer. He also
would not work on matters related to her firm in his State job. 29 Del. C. § 5805(a)(1).
Further, he would not privately represent, or in any way assist her firm, before his agency.
29 Del. C. 8 5805(b)(1). Prior to the State job offer, he did some work for this agency as an
independent contractor. The Commission found no violation if he followed the terms
above, and also did not improperly use or disclose confidential information to her or others
gained from his State job. 29 Del. C. § 5806(f) and (g). As to his prior private work, if the
agency cannot not obtain information it needs on that work from any other source, he may
respond to questions if asked. 29 Del. C. § 5805(a)(1).

07-42 & 07-47 i Personal or Private Interest i Personal Bias in Decision Making: In
the following opinions, the Commission advised a local official it would violate the Code of
Conduct if he participated in decisions pertaining to a developer when he had issued
statements against the developer and the development, and knew the matters would come
before him on the Zoning Board. After the first opinion, he moved for reargument. The
Commission again advised him it would be a violation. He then filed an appeal in Superior
Court. It had already ruled that advisory opinions cannot be appealed. Post v. Public
Integrity Commission, C.A. 07A-09-08, J. Witham (Del. Super. April 30, 2008). PIC moved
to dismiss, and he withdrew his appeal. However, he apparently decided to act against the
Commi ssionbs advice. Subsequentl vy, he was perso
developer for participating in the decisions when he had a conflict. Dewey Beach
Enterprises, Inc. v. Town of Dewey Beach; Dell Tush in her individual capacity; David King
in his individual capacity; Diane Hanson, in her individual capacity; and Richard
Hanewinckel, in his individual capacity; C.A. No. 09-507- GMS, J. Sleet, (July 30, 2010).
That case was dismissed without prejudice after the Town and the developer reached an
agreement. However, Town residents challenged it. Murray v. Town of Dewey Beach,
C.A. No. 6785-VCN, V.C. Noble (Del. Ch., May 21, 2012). The Court dismissed the case.
On reargument, it was again dismissed.

July 24, 2007

John F. Brady, Esquire

Brady, Richardson, Beauregard & Chasanov, LLC 10 E Pine St.
P.O. Box 742

Georgetown, DE 19947

Advisory Op. 07-42 7 Local Land Use Issue
Hearing and Decision by: Chairman Terry Massie, Vice Chairs Barbara Green and
Bernadette Winston; Commissioners William Dailey and Wayne Stultz

Dear Mr. Brady:
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At your request, the Public Integrity Commission reviewed the letter from Michael
Ei senhauer, Vice Chair, Dewey Beach Ruddertowned
if it was a conflict for David King, Vice Chair, Planning and Zoning Commission to write to
all Residents and Property Owners on a land use issue. Based on the following law and
facts, we find he should not participate in his official capacity on the re-development of the
Ruddertowne Property.

Under the Code of Conduct, officials may not have any interest that may tend to
substantially conflict with their official duties. 29 Del. C. § 5806(b).

The letter clearly expresses his position, which is against the Architectural
Committee and developer bef ore any hearing by his Board.
may, at a minimum, raise the specter of bias in participating in the zoning decision.

Delaware Courts have imputed bias to a School Board member who made negative public
statements in advance of an individual coming before his Board for a decision. Jones v.
Board of Educ. of Indian River Sch. Dist., C.A. No. 93A-06-003, J. Graves (Del. Super.,
January 19, 1994). Such action is considered prejudgment, when the official duties require
an official to hear all the facts, and without bias render a decision. The Court considered
the argument that officials are entitled to a strong presumption of honesty and integrity.
However, it concluded that even with that legal presumption, it still must impute bias.

Accordingly, he should not participate as a board member in decisions on this matter.
Original Signed By Chairman Terry Massie
07-47 7 Personal or Private Interest--Motion for Reconsideration:

Mr. Craig A. Karsnitz
110 West Pine St.

P.O. Box 594
Georgetown, DE 19947

Hearing and Decision By: Chairman Terry Massie; Vice Chairs Barbara Green and
Bernadette Winston; Commissioners William Dailey, Barbara Remus and Dennis Schrader

Dear Mr. Karsnitz:

The Public Integrity Commission (PIC) reviewed the Motion for Reconsideration of
its advice that David King, Vice Chair, Dewey Beach Planning and Zoning Commission,
recuse from matters on the Ruddertowne property. Tab A, Op. No. 07-42. No controlling
precedents or legal principles were overlooked; nor were the law or facts misunderstood.
The advice is the same: Mr. King, as Zoning Commissioner, must recuse on the
Ruddertowne development matters.

l. Standard for Reconsideration
Pl C6s statute does not address reconsideratio

PI Cb6s Rul es al | @@ Ruleg IV(O)p), pc & mrl .a i Kitnsg 6 s reconsi de
motion acknowledged that the Rule applies to complaints, but not advisory opinions. Tab



C, Motion for Reconsideration, p. 1. (July 31, 2007). Mr . Ei senhauerds filing w
an advisory opinion request. See, infra. While the statute, nor the Rules, provide for
reconsidering advisory opinions, we do so here.

[NOTE TO READER: The Tabs referred to in this opinion are not included, but are
public records. The footnotes in this opinion have been removed for ease of
publication.]

Superior Court Rule 59 is the standard. The motions are to correct errors; not add
new arguments. Del. Super. Ct. Rule of Procedure 59. They are denied unless controlling
precedents or legal principles were overlooked, or the fact finder misunderstood the law or
facts that would change the underlying decision. Id.

Il. Background

Dewey Beaché6és Town Counci l appointed the Rudd
(RAC) to evaluate and negotiate development of the Ruddertowne property. Tab E, RAC
Chair Eisenhauer, e-mail filing (June 14, 2007); Tab F, Town Minutes, December 9, 2006.
As an appointee, Mr. Eisenhauer, may seek an advisory opinion. 29 Del. C. § 5807(c). He
asked PIC if MrexWiregds ngomadypetr siomal opinion on
development violated the Code since the Zoning Commission considers these matters. Tab
E, Eisenhauer email. The Mayor appoints and Council confirms Zoning Commissioners,
such as Mr. King. Dewey Beach Code, ch. 185 § 33-2. The Zoning Commission acts on
developer s6 dr aft ordinances affecting thkeivey propert
Beach Code, ch. 181-1; 185-43, 185-68, etc.; Tab G, Transcript, PIC meeting, see, e.g., p.
20, line 272 (Zoning Commi ssion makegdgiver ecommenda
mat t er s 640,linep580- 548 @oning Commission reviews draft ordinances and the
Ruddertowne developer has submitted a draft).

[ll. Arguments and Responses

Argument 1. The Advisory Opinion was not in accord with 29 Del. C. 5802(4); and is
out si de Pl CO0 s Sep,also, 20 Del.cC18i5818. 1 New Argument.

Mr. King gives no legal or factual understanding of why PIC has no jurisdiction. He
only gives the two Code sections without any rea
jurisdiction. Accordingly, we will try to cover numerous legal principles as they relate to
jurisdiction under those two provisions.

RESPONSE (A): Jurisdiction Under 29 Del. C. 85802(4)
The statute provides:

ilt is the desire of the General Atewnembly t hat
adopt Code of Conduct legislation at least as stringent as this act [Public Integrity

Act of 1994] to apply to their employees and elected and appointed officials.

Subchapter |, Chapter 58, of Title 29 shall apply to any county, municipality or town

and the employees and elected and appointed officials thereof which has not

enacted such legislation by January 23, 1993. No Code of Conduct legislation shall

be deemed sufficient to exempt any county, municipality or town from the purview

of Subchapter |, Chapter 58 of Title 29 unless the Code of Conduct has been

submitted to the State Ethics Commission [now Public Integrity Commission] and
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determined by a majority vote thereof to be at least as stringent as Subchapter I,

Chapter 58, Title 29. Any change to an approved Code of Conduct must similarly

be approved by the State Ethics Commission to continue the exemption from
SubchapterlChapter 58, Titl e 41088d,2,680el.lawd,c. Laws, cC.
433, § 1 (emphasis added).

To the extent it is argued that Subchapter | does not apply to local officials because

Subchapter | defines AState agencyo as exempting
definition, not the substantive law. 29 Del. C. § 5804(11). Subst antive | aw is cle
subchapter shall apply to any county, municipality or town and the employees and elected

and appointed officials thereof which has not enacted such legislation by January 23,

1 9 9 3 29.Del..C08 5802(4). That law specifically tells local governments how they can

be Aexemptodo and how to lidcontinue that exemption.

Application of Facts and Law: (1) Dewey is a Town; and (2) has no approved Code.

Thus, it has not establ i s hedectddhard appeitee mpt i on. o |t
officials are subject to Subchapter I. 29 Del. C. § 5802(4). Mr. King is a Zoning

Commission appointee. Subchapter | gives PIC jurisdiction.

RESPONSE (B) - Jurisdiction under 29 Del. C. § 5812.

The motion does not refer to a specific provision in § 5812. Section 5812 defines
the terms in Subchapterll, Fi nanci al Disclosur e. It applies to
i sted, b ute cetxeedmpatnsd fiacppoi nt ed officials of polit
29 Del. C. 8 5812(n)(2). If it is argued that by exempting them from Subchapter Il that they
are exempt from Subchapter |, that is contrary to the plain language. Subchapter | says
the only way |l ocal officials are exempt, and can
I, 0 is to have their own Code and changes approv

Legal Principle: "Where the intent of the legislature is clearly reflected by unambiguous
language in the statute, the language itself controls." See, generally, Cede & Co. and
Cinerama, Inc., v. Technicolor, Inc., 758 A.2d 485 (Del., 2000); Coastal Barge Corp. v.
Coastal Zone Indus. Control Board, 492 A.2d 1242, 1246 (Del., 1985).

Application of Facts and Legal Principle: The language of both Subchapters is clear.
Subchapter | gives PIC jurisdiction over local officials; Subchapter Il does not.

RESPONSE (C) - Jurisdiction - Consistency with Rules of Statutory Construction

(1) Legislative Intent. The law requires construction consistent with the )
General Assemblyds manifest intent. 1 Del. C. A

(a) In deciding legislative intent, Courts look first to the statutory language.
Tab N, Goldstein v. Municipal Court, Del. Super., C.A. No. 89A-AP-13, J. Gebelein
(January 7, 1991). Where the persons and things to which a statute refers are affirmatively
or negatively designated, it infers the legislative intent. Id. (citing Norman v. Goldman, 173
A.2d 607, 610 (Del. Super., 1961)).

Application of Principle: The law affirmatively declares local officials subject to
Subchapter |, absent an approved Code. It negates Subchapter Il application to them.

(2) Legislative History: Courts also look to the legislative history to aid in
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deciding legislative intent. Cede & Co., supra. The original Subchapter | did not mention

local officials. 59 Del. Laws, c. 575 and 64 Del. Laws, c. 110. Later, the 135th General

Assembly asked the Delaware State Bar Associatio
Of ficial s6 Ciodssistio draftiGgoethidsdegislation. Tab H-1, Committee

Report, June 7, 1990. The Committee said to General Assembly leaders:

AYour r equ ean intent thatl durcpepposed legislation should provide rules
for the Executive branch of State government and for local government officials similar to
the rules we proposed in 1986 for Id femphasie mber s of
added).

In discussing local officials and employees, they noted that elected and appointed
of ficials of political subdivisions. .. Afare not
financial disclosure law. ®ab H-4 and 5. (emphasis added) Regarding the Code of
Conduct, [Subchapter I], the report said local political subdivisions could enact their own
Codes. Tab H-4. (emphasis added). It also said local ordinances were not reviewed for
purposes of the report. Id.

The Committee proposed that the legislation includetheGe ner al Assembl ybés
fidesired that | ocal government s TabdHe2mmd3tlhei r own
1991, when Subchapter | was rewritten, passed and approved, it included the language
about i Othatdl lboalgoverraments adopt Code of Conduct legislation similar to the

act to apply to their public officials. Tab H-6, 67 Del. Laws, c. 417 § 2. It also directed the
State Ethics Commission [now PIC] to report to the General Assembly within two years the
existence of local legislation and make a recommendation on legislation to be adopted and
to cover such officials. Id. The exemption of local officials from Subchapter II, Financial
Disclosure, was not changed.

I n 1992, the General Assembly adopted new | an
local Codes, it mandated that local officials were subject to Subchapter I, unless they had
an approved Code. Tab H-6, 68 Del. Laws, c. 433. That is the present law. 29 Del. C. §
5802(4).

Application of Principle: The legislative history repeatedly reflects the manifest intent of

the General Assembly that local officials are subject to Subchapter |, absent a PIC

approved Code, with changes al so approved. It i
exemption. o

(3) Unreasonable results: Interpretations of statutes should not lead to a
result so unreasonable or absurd that Synder coul d n
v. Andrews, 708 A.2d 237 (Del., 1997).

Application of Principal: To conclude PIC has no jurisdiction would lead to the

unintended result that most local governments would not have a Code of Conduct. Such

conclusion would be an attempt at an implied repeal of 29 Del. C. § 5802(4). Implied

repeals are not favored atlaw. Si | ver br ook Cem. v. B35 &.2d9080 f As s mb
(Del. Super., 1976), a f f, & dhodified, 378 A.2d 619 (Del., 1977). Further, that conclusion

would ignore: (1) the clear language in Subchapter | mandating application; (2) the clear

distinction between Subchapter | jurisdiction, as opposed to Subchapter II; (3) the repeated

legislative acts that lead to including local officials; and (4) the rules of statutory

construction.


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5802

(4) Consent to Jurisdiction: Delaware Courts have long recognized the ability
to consent to jurisdiction. AiThe consent doctri
decisions and is a satisfactory enough explanation of the basis of jurisdiction where
consent i s iStandardQilv. Sgperiereaurt,@4 Del. 538 (Del., 1948).
Jurisdiction is appropriate when persons waived defenses to personal jurisdiction by their
conduct. Hornberger Management Company v. Haws & Tingle General Contractors, Inc.
768 A.2d 983 (Del. Super., 2000).

Application of Law and Facts: At the time of the filing, Dewey Town Solicitor, John

Brady, represented Mr. King. He had a copy of M
would be treated as an advisory opinion; advised of the meeting date; and said PIC could
proceed, but he would not be avail abl e. Pl C6bs u

was fdat vy o TabA-L efqauiensttdispated. No jurisdictional objection to
jurisdiction was made between the time of the filing through the issuing of the underlying
opinion. Jurisdiction issues can be considered waived if they are not raised. Here, it was
newly raised in this motion. Motions for Reconsideration are not for new arguments. Del.
Super. Ct. Rule of Procedure 59.

CONCLUSION: No jurisdictional precedents or legal principles were overlooked. No law or
facts were misunderstood. The underlying decision is not changed. PIC has Subchapter |
jurisdiction of local officials, including Mr. King. 29 Del. C. § 5802(4). It does not have
Subchapter Il jurisdiction over locals. 29 Del. C. § 5812(n)(2).

Argument 2. This complaint was not based on sworn testimony and is in violation of
the law and the Rules of this Commission. See, Public Integrity Commission Rule Ill.

RESPONSE: 29 Del. C. § 5807(c) and 29 Del. C. § 5810(a).

Complaints require a fisworn complaint of any
29 Del. C. 8 5810(a). If PIC acts on its own, after an investigation, a complaint must be
filed with PIC by Commission Counsel, the Attorney General, or Special Counsel. 29 Del.
C. 8§5809(a); PIC Rules, Ill. INVESTIGATIONS, (C) (1) Report of Investigation.

Application of Law to Facts: Neither Mr. Eisenhauer, nor PIC, instigated a complaint. It

was a request for an advisory opinion which only
§ 5807(c). They may be filed by employees, officers, honorary officials, an agency or a

public officer. Id. Mr. Eisenhauer was appointed to RAC, a Town Council created body.

RAC acted on Council 6s behalMrEsaenhalkuwhsl er t owne neg
authorized to seek an advisory opinion. Id. The law and procedures used were for
advisory opinions, not complaints. Id.; PIC Rules, ( V1 ) ifRequests for Adv

and Wai ver €5). ®ICAeatedthe (ilihg as an advisory request at the proceeding.

The underlying opinion wa42 dabpti oMred KiAMyd s omgyt iO
acknowl edged it as such, a n dab€aMotiomfdr i t an fAadvi s
Reargument, pp. 1 & 2. The motion also acknowledges that Rule IV(C)(p)iappl i es t o
hearings and decisions on complaints and does not appear to apply to requests for
Advi sory @mipni on3ghe argument that it was a fAcomp
reargument moti on. Pl C6bs deliberationsnacovered
issue. Tab G-58 lines 778-817 and G-79 lines 1062-1064. PIC again concluded it was an
fadvi sory opinion. 0

Aside from the use of the word Acomplainto in
motion refers to a Acompl aiedtiee verde® dthhdr Attihme .t rlu
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this dispute iTabCd Yt Nardgcts aré given.to.suppodt that belief. Mere
allegations, without supporting facts, are insufficient. Del. Super. Ct. Procedural Rules 6(b)
and 56.

CONCLUSION: No law or facts change the underlying decision, not is it shown that any
legal principle was ignored in treating the filing as an advisory opinion.

Argument 3. This entire process violated Mr. Ki
had no notice of the complaint against him and no opportunity to be heard on any of
the issues. - New Argument

RESPONSE: Notice and Due Process

The complaint provision provides PIDelCinotice a
§5810(a). Again, it was not a 0 cSeangbbve. iThetagvidoryor tr eat ed
opinion provision does not require appearance, only a written statementby the requesting
official. 29 Del. C. § 5807(c) (emphasis added). P| Cbs Advi sory Opinion rul e
written statements. Tab B, PIC Rules, Advisory Opinions and Waivers.

Attendance i s at Pl C6bs discretion:

Rule IV(A)(5) Attendance at Meeting - Decisions Without Attendance - Prior to
reaching its decision on the Application for a Waiver or an Advisory Opinion, the
Commission may require the applicant and others, with pertinent knowledge of the
facts necessary for the Commission to reach a decision, to attend a meeting of the
Commission and testify. The Commission may in its discretion require that the
testimony be under oath. The Commission may in a clear case grant or deny a
Waiver or issue an Advisory Opinion based on the written application without
requiring the attendance at a meeting of the applicant or others. (emphasis added).

Application of Law and Facts: It is undisputed that: (1) Mr. Eisenhauer had authority to

make a request; (2) he filed a written request with pertinent knowledge of the facts,

attachi ng -Mail.andK3) iniguddisputed that Mr. King wrote the e-mail. Mr. King

does not deny the content st,e;bouth as adyrsa ftth;ed efimaa iblr aw
and/ or a fiscenario. 0 No matter what it is calle
Those facts were used for the underlying decision. Tab A, Commission Op. No. 07-42.

This argument does not identify the basis of any notice and due process denial. Assuming

the basis of this argument is that he was entitled to notice and process under: (1) a

Constitutional right; (2) the Code and Rules for complaints; or (3) the Code and

Rules for advisory opinions, we previously addressed those issues in Commission
Op. No. 07-05. TabD-2and D-3. We al so addressed Coudn$odhebs duty
extent those notice and due process requirements are the basis of this argument, the same
laws and procedures apply.

Eventhecomp | ai nt provision, says fAinotice and the
does not necessarily mean physical appearance. For example, a motion to dismiss may
be filed by Counsel, and the subject of the motion need not physically appear. He is
fi hear dd Couhsel.oC@ogmission Op. No. 07-05. Aside from notice and opportunity
to be heard given prior to the first ruling, Mr. King had the opportunity to physically appear,
and did so, to give facts at this motion.
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CONCLUSION: The facts nor the law were ignored, and no facts or law in the reargument
change the underlying opinion.

Argument 4: The complaint against Mr. King is factually incorrect. At the time of the

preparation of the material of which Mr. Eisenhauer now complains, there was no

pending proceedi ng by any individual regarding ARuddert
and Zoning Commissi on. I n addition, Mr . Kingés
in no way indicated any prejudice for or against any particular development. - New

argument

RESPONSE: Useof term Acompl ains. 0
Argument5: The filing was Seepabovae Acompl aint. o
Argument 6: There were no pending proceedings.

RESPONSE: In his e-mails, Mr. King repeatedly refers to upcoming zoning matters as they
relate to the Ruddertowne Development. The Town ordinance identifies specific areas with
which the Zoning Commission deals, e.g., height, footage, site plans, Comprehensive
Development Plan (CDP). Dewey Beach Code, ch. 181-1;

185-43, 185-68, etc.

(@ June3,2006ifi Thoughts fr om t helablKa detspeRfisaly meet i ng.
identified the Ruddertowne developer selected by Highway One LLP, Harvey Hanna &
Associates (HHA). He said the developer fAhad re
Plan (CDP)...walked into this deal planning to build a mega mall and include a large
hotel...with an understanding that they could build to a height that is more than twice the
current height limit ...planned on an expanded structured parking which will require
developing to a higher total square footage...a primarily residential along the Van Dyke
side --image six or seven floors of new condos from SR-1 to the Bay...they want a major

reecdevel opment statement and intend a convention &
Hesaidthr ee meetings were schedul ed, June 15, 22 an
a final design concept that wildl be | aunched int

process at the July Town meeting. Id.

(b) June5,2006--i HW1 coming thdooghot helebaakd RAC i s
about special zoning for the proposed RB1, to permit 70 feet. ...there is strong concern
from many town residents that this will spread to other zoning districts, it is clear that this
dramatic change in zoning will applytot he Hi ghway One RusflagpKRudder pr

(c) June7,2006-"Cal |l to arms. o Said there was a fis
starting point wi [TdbKbHe théntpmmosed & opuise of acton bni g . 0
these particular issues as it related to opposing the Ruddertowne Development:

(1) i g et -rairgledmesicgents and pkoperty ownersto-0 fiatt end t he
Town meeting, we need voices to say they strongly favor retaining commercial or mixed us
in Ruddertowne, but not at the cost of atoo-massived evel opment . He said fise
points in my earlier e-ma i lldsat fi.

(2) iget -misndmach yr ddikdeent s andmpebpenty ownhe
Saturday at 2:30 behind my condo to discuss what we heard at the Friday meeting and to
plan a contingent course of action pending the 6/15 presentation by HHA. | am assuming



we will respond to an undesirable proposal with a two-to- three page mailing to all town
voters and would like to collect names of residents and property owners who support our
efforts and are willing to be identified in any such mailing at this meeting and/or are willing
to help finandef2t his mailing. o

( 3) iget -misndmach yr ddikdeent s and property owhe
and as appropriate voice their concerns at the June 15th RAC meeting at which HHA is to
present their design concepti presuming including drawings, specifications, etc., of their
proposed development. Id. at § 3. He said he was hopeful that when the RAC and
commissioners were confronted with strong community oppaosition to any massive
devel opment project Agrossly exceeding current z
downscaling of the proposed devel opment or rejec

(d) June8,2006. fiChange in plan and role.o He said
of ficial that it was premature for him to appear
Ruddertowne discussions. Tab K. He continued:

Al't has been my intent i nrtcihatudlatd ripltenxed O6scomenn
now as throughout the entire comprehensive plan development
process....0...Although I have not taken a posi

proposal or future zoning applicant, there is the possibility that convening/hosting a

meeting that might lead to the formulation of a defensive plan of action against a

potential future zoning applicant might be perceived as bias on my part against any

such application. This would be i mproper and |

fi T h e r eofawoid an, appearance of conflict of interest | must retract my offer to host a
meeting of Dewey Beach citizens concerned about any potential developments
inconsistent with current town zoningo(emphasis in original). Tab K.

The e-mails alone identify areas where, as a Zoning Commissioner, he could
expect to be involved. He confirmed that at PI C

(e) December 9, 2006i The Town minutes show he discussed the CDP. He was
specifically asked how he about the recent site plan from Highway One would affect the
CDP. Tab F, Town Mi nutidsappraieaidmftafithesTovan ofdDewdy t e
Beach Comprehensi ve Pl aThefactsBhow Mrnking knewdbout2 006 ) .
the Ruddertowne development; its connection to the CDP and zoning approval process.
He repeatedly spoke against it on zoning issues, and specifically said zoning issues would
be considered the very next month after his e-mails were sent. Tab K. To say nothing was
pending pertaining to the Ruddertowne zoning, or that he did not recognize zoning issues
in which he would be involved, is inconsistent with:

(1) his undisputed correspondence, and the Town minutes;

(2) his presumed knowledge of his legal and official duties to act on Zoning
matters. Dewey Beach Code, ch. 181-1; 185-43, 185-68, etc.;

3 his own recognition that he had to make
because of his official position;

(4) his own concern that his actions could raise an appearance of
impropriety because of his remarks as they related to his official duties;

(5) his own concern that his actions coul d |
not believe any of this would come before the Zoning Commission, what would be his
reason for any concern about appearance or bias?



CONCLUSION. The facts were notincorrect. The f acts used were Mr. King
statements. PIC arrived at the very same conclusion he didi his conduct could raise an
appearance of impropriety and of bias. 't said i

Argument 3: Mr . Ki ngos tsooly @d inwewagindicatedkanyn g poi n
prejudice for or against any particular development.

RESPONSE:

(@ Theemai l s show that Mr. Kingbs fAnoteo refers
developmentia fAparticul ar development . 0o

(b) T h e Aithe initealde-mail--is five pages, formatted with headings, bullets,

i ssues, etc The plain and ordinary meaning of
ffa brief commentWebrstexpPplsarCatlil eg.i@ate Dictionary,
I't means @it o maskteatae BdrmteKd svrliiawelbi cti onary, p. 1
(2990). Mr . -mgil imtiglé-mael refers to it as dabKdrafto an
I n Il ater email s, he says he is propomindadg At he fo

residents,0 use them as Tahkd. RKtithe garqgumeantmmition, ke says it

was a fiscenari oo that Al t Tab@-fllandd?2, inbsed50too wn s h o ul
163. He referred to that scenario as a fimalssive deyv
Tab G-12. That is the same description in his initial e-mail. Tab K-3. Although he said it

t hought was for the At own-oaildweredentsoabostd2 he t hen s
peopl e who welabeG-18.fHrei ehmdds .acs k e d t hasstleetalkihngr i ends o t o
points to their net wodlabkk-70As afacualmatterrjustehid inifiat i ends . 0
e-mail was more than a mere note. He wanted it used for much more.

(¢) Inthee-mai | he: expressed fAdisappointment that
(1) seemed so poorly informed/mis-informed about the needs and desires
of the Townds residents and property owners, and

(2) seemed into a massive redevelopment rather than something more in
scale with the rest of Dewey Beach hanhbdougmor e cl os

us here. o He called it a Awhite elephant. o

(d He consistently found faults. After just
unwilling to make critical c¢oTamnedhThatcammenfior to t a
interesting in light of his many statements that he did not know what the proposal would be.
RAC6s officials, I i ke al iminged &nd base theif decisions enl s , ar e

the merits. Courts have noted that requirement when decision makers are involved in

zoning. Tab N, Mackes v. Board of Adj. of the Town of Fenwick Island, C.A. No. 06A-03-

001-RFS, Stokes, J. (Febrwuary 8, 2007), p. 7 and f
judicial; Board member was prejudiced and biased; Board decision reversed); Brittingham

v. Board of Adj., City of Rehoboth Beach, Del. Super., C.A. No. 03A-08-002, Stokes, J.

(January 14, 2005), p. 9 (Zoning Board is quasi-judicial and must act with impartiality, as a

neutral arbiter and not as an advocate for one position or another). If the proposal is not

known, taking a hard stand would be inconsistent with the need for open-mindedness. Mr.

King was the one who took a hard stand, when he says he did not know the proposal. Tab

K-2 through 8. Assuming he did not know the proposal, he still was able to find faults with

the developer and the development. The developer
had fino senseoeefisf desTowddé6sdiid not Aread the ne
Devel opment TaBK-2a rAgain, assuning he did not know their proposal, he was
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able to identify very specific items that were problems: the footage size, the height, the
fistructur edhaptarvkoiunlgd Ifiortadi ste t he const-fottddbon cost
increase in vacant stores; etc.

() He acknowl edges that Athen it hit me. The
Zzoni MapKd. Aftersendingoutmoree-mai | s, he noti fiagdgawhis #Afri el
of ficial advised him that it was fApremature for
Ruddertowne dlaskcQuRsegandi g his ear lmnded of fer to
residentso meet as his home t o TabKi8ahesad: conti ngen
ithere is a possibility that convening/ hosting a
a O0defensive plan of actiond against a potentia
as bias on my part againsuldubk apmphPeri onodoodoand

CONCLUSION: The Town officialds concern and Mr. Kingé
perception of, bias were on target. Contrary to the argument, the facts show he: talked

only of one fAparti cul ardevelopersahdohe preject even beforei t i ci z e d
he allegedly knew the propomahgdedougkt sbasat byda
Afdefensiveodo plan, etc. The plain and ordinary m
or leaning formed withoutgrounds or before suWébhsiemds kbowhedge
Collegiate Dictionary, p.919. 't ari ses fr om: IdrTegfactdagehisg or fAbi as
written facts. We find as beforeihi s acts at | east raise the fAspect

Argument 5: The citation to Jones v. Board of Edu. of Indian River Sch. Distr., C. A.

No. 93A-06-003, Graves, J. (Del. Super., January 19, 1994), is inapposite. The

reasoning in the Jones case involved the review of a decision maker in a teacher

dismissal case whose own children had been taught by the teacher in question and

had certain negative experiences in that teacher
circumstances of this case. Had the Board allowed a full record to be developed,

this distinction would have been made clear.

RESPONSE: The Code of Conduct states that an official cannot review or dispose of

of ficial matters where he has a fipersonal or pri
in making official decisions. 29 Del. C. § 5805(a)(1). InJones, a government offi ci
Apersonal or private interesto was the result of

he knew his official duties were to hear termination proceedings for that particular teacher.

Before performing those duties he made negative statements about her. It was decided his

statements showed pre-judgment and he should not have reviewed or disposed of that

matter. Here also, Mr. King expressed his fApers
matter --the Ruddertowne development--when he knew, or should have known, his official

duties were to participate in proceedings on that particular development. He made

personal and negative statements about the particular development and developer. His

iper sonal and p weérenegateve asd shawedmrejadgrseat. Thus, Jones is

not inapposite.

APersonal or private i nt er elenescdse noeddthe not be f
proceedings have to be termination proceedings.
officialhasafiper sonal or private intdrfedgth.ed Ap2ed shela.l @
private interesto may result in a financi al bene

relatives, those are automatic conflicts under the law, rather than a conflict that must be
decided on the particular facts. 29 Del. C. § 5805(a)(2).
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Delaware Courts have held under the common law that personal interests can arise
from a relationship between an official and parties to planning and zoning matters.
Shellburne, Inc. v. Roberts,2 38 A. 2d 331 (Del ., 1967) (alleging
Aconflict of interesto where church of decision
sufficient to raise factual issue for Court). The common law has not been abrogated; it is
codified in 29 Del. C. 8 5805(a)(1). Tab L-and 2.

Thus, it is an issue of fact of whether the relationship is sufficient to create a
ipersonal i nt er e s t,wheo therdiiscan intérést thattrises to theReved aof s a |
a conflict, is so that judgment will not even tend to be impaired. 29 Del. C. § 5805(a). No
actual impairment is required; only the appearance thereof. Commission Op. No. 92-11.
Recusal insures that the conduct will/l not Arai se
trust is being violated. 29 Del. C. § 5802 and § 5806(a). Thus, in a re-zoning case, the
Court found no actual violation of the requirement to recuse when close relatives and/or the
official had no financial interests, but as a factual finding said the Board members would be
Aiprudent o to recuse themsel vesijrecbsaltvasha@cause of t
possible. Harvey v. Zoning Board of Adjustment of Odessa, Del. Super., C.A. No. 00A-04-
007, J. Goldstein (January 12, 2001). As in Harvey and Jones, this case does not show
Mr. King has any financial interest. PIC has never said he did. That does not mean he
should not recuse. He still has a fApersonal or
woul d also have official authority, and, thus, s
29 Del. C. § 5805(a)(1).

In interpreting that very provision, Delaware Courts assumed a conflict because a
Board appointee to an unpaid position said he might have a conflict. The Court said even
though his statements were fineutral 06 afimhl Aunbi as
vot e, he should have r e cBesbe Hedical Gester V. Certificatt t he out
of Need Appeals Board, Del. Super., C.A. No. 94A-01-004, Terry, J. (June 30, 1995),af f 6 d . ,
Del. Supr., No. 304, Veasey, C. (January 29, 1996). TheBoardme mber 6 s parti ci pat.
was challenged by an applicant who was not successful with the Board, and alleged the
Board member had a fApersonal or private interest
indirect business relationship with the other applicant, and his failure to recuse rose to the
level of a violating his due process rights before the Board. Thus, it does not matter if the
official statements are unbiased, nor is actual bias required.

Like Beebe, Mr . King is an unpaid amprivdtent e e . He h
interesto in an official mat t Beebe hibcohment® ul d c¢c o me
were not neutral and unbiased, but slanted against the party who would have to deal with
Mr . Kingdbs Board. Once a comnfolm dth ea Beelesx,t .rdecus

The reason is not only to avoid actual bias, but the appearance thereof. As in Beebe, we
gave Mr. King the strong presumption of honesty and integrity, even though his biased
remarks were made when the CDP was to be considered the next month, and he spoke
about the site plans at the December Town meeting. These final facts may suggest he did
not recuse himself on the matter, however, he was given every benefit of the presumption
of honesty.

CONCLUSION: Jones is not inapposite. Not only does Jones apply, but so does Beebe,
which interpreted the same provision at issue herei 29 Del. C. § 5805(a)(1). Again, PIC did
not misunderstand the law or facts, or the legal principle.

Argument 6: The opinion of the Public Integrity Commission is so broad and
sweeping as to cast doubt on Mr. Kingdbs ability
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The decision itself i s not cl ear in what fideci si
not participate.

@fiMattero is the teer m2WBs ek li.n Ct. hel Ht8aDt5Yta) (
is defined in the statute. 29 Del. C. 8 5804(7)). | t me a napplicatiog pefition,
request, business dealing or transaction, ofanys or t . 0

(b)AfMattero is framed in the context of the ¥
relates to Mr. Kingds duties pertaining to the R
Commi ssion bases its findings on t2d&ellCa8v and t he
5807(a). That was identified in the underlying opinion. As the decision must rest on the
particular facts, we cannot specul aMr&Kinggas al | of
it would be engaging in hypotheticals, not HApart

(c) At |l east one fAimattero exampl(l@ab was gi ve

G, transcript, pp.26, lines 349-355). He sai d Ait was his understandin
it [the underlying opinion] would mean he could not participate in a review of a site plan on

the Ruddertowne property. He then said that site plan review would not come to the

Zoning Commission. Again, that statement is contrary to the Dewey Code which says the

Zoning Commission reviews site plans. It also is contrary to the Town Minutes which show

he was asked to comment on this specific site plan. Tab F-2. However, the significance of

his statement is that he identified an action [review of a site plan] and the particular

property [Ruddertowne] on which he made his st at

grasp of the term fAimatter. o0 In fact, Argument 9
respond on At his matt er oedblugfronfithelparticulamfactsither 6 i s no
contextit hat it is understood that Athis matiter o0 mea
Pl Cé6s opinion, just as Mr. King understood the a

within the factual contents.

(d As Amatterso arise, if clarification i s ne
guidance, just as guidance was requested on the same day as a Town meeting he was
attending after the underlying opinion. Guidance was given to the Town Solicitor for him
that same day. Tab J-14. The guidance given was also sent to Mr. Karsnitz that same
day. Id. Gui dance, when the Commi ssion is not availab
based on Pl C6 29Delrd.86808(A)@I1). ng s .

Any upcoming matters of which he is now knowledgeable can be asked now. As
agendas for the Zoning Commi ssionds upcoming mee
days in advance of a hearing, he would have time to get guidance. To be able to post in
advance, he might even know before the posting date if he has any need for guidance.

CONCLUSION: This argument does not change the underlying opinion. That opinion

found he shouldteesdasenftrbe Rmdtdertowne Develo
does not apply to other zoning fAmatterso unrel
defines fAmatter, 0 and examples of the definiti
Airequest 0 waoadhnthidgs asmeguestsdoe vasances (e.g., height, footage), review

of site plans, review of draft ordinances, etc., as they relate to the particular

devel opment/ devel oper which was the subject of M

p m
at
on

Argument (7): Fundamental due process requires an ability to respond on behalf of
Mr. King in this matter.
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RESPONSE:iDue processo is the opportunity f
No facts or | aw suggest this argument i s
idpe ocess o wIes, Arguenant Eresponse.

o

The following arguments were not raised in the written reargument motion, but
raised at the meeting for the first time.

Argument (8): Mr. King does not know the length of time the advice should be
followed.

RESPONSE: Agai n, this argument would require
29 Del. C. 8 5807(c). It could entail such speculation as: If the development submits a
proposal; if the proposal is accepted by the Zoning Commission; if it is accepted by the
Town Council put in the CDP, if the CDP is kicked back; if a basis of the rejection relates to
this development; etc. The basic rule is that he recuse in the Ruddertowne development
imatter. 0 He has i ndi c atkudherahe caadeékliguidange t o
from the Commission.

CONCLUSION: This argument does not change the underlying opinion. He is to recuse
from matters on the Ruddertowne Development.

Argument 9: The Zoning Commission acts in a legislative capacity, not a quasi-
judicial capacity.

RESPONSE: Mr. King said the Zoning Commission does not act as a legislative body. Tab
G, p. 4, line 50, e.g. The Zoning Commission is appointed by the head of the Executive
Branch (the Mayor). No law or facts are given to substantiate that the Zoning Commission
is an arm of, or operates as, a legislative body. No facts or law suggest the Zoning
Commission can pass laws, which is the purview of the legislative body. Delaware Courts
have recognized the quasi-judicial nature of zoning entities. Tab N, Mackes v. Board of
Adj. of the Town of Fenwick Island, C.A. No. 06A-03-001-RFS, Stokes, J. (February 8,
2007), p. 7 and fn. 6 4&sAWioial; Boag mémberwasng Bo
prejudiced and biased; Board decision reversed); Brittingham v. Board of Adj., City of
Rehoboth Beach, Del. Super., C.A. No. 03A-08-002, Stokes, J. (January 14, 2005), p. 9
(Zoning Board is quasi-judicial and must act with impartiality, as a neutral arbiter and not as
an advocate for one position or another).

In a prior decision, we discussed at length why the judicial standard is relevant in
interpreting the State Code of Conduct. See, Extract of Commission Op. No. 02- 23, see fn.
18, infra.

CONCLUSION: No law or facts were misunderstood.
Argument (10) Right to Free Speech: Mr. King is entitled to free speech.

RESPONSE: To the extent this is a Constitutional question, PIC has no jurisdiction. See,
Argument 3, supra, citing Commission Op. No. 07-05. The State statute does limit the
matters on which an official can speak. Applicable here is that they may not review or
dispose of matters where they have a personal or private interest. 29 Del. C. § 5805(a)(1).
When they have such interests, they are required to recuse themselves from speech in
their official capacity. Id. Delaware Courts have recognized that it can restrict speech.
Beebe,supra. ( St at e Board appointee should not

r not i
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statements because of possible conflict). This restriction is not uncommon in conflict of

interest rules for both public officials and private persons, e.g., Judicial Code of Conduct;

Legislative Conflict of Interest Law, 29 Del. C. § 1002(a) (Legislator cannot participate in

debate nor vote if there is a personal or private interest). The ban on General Assembly

members voting i f they have dsofiunckintise®dalaavhre or pri va
Constitution. Del. Const., art. Il § 20. Corporate entities can have by-laws on such

restrictions. Commission Op. No. 02-23. Attorneys can be made to withdraw from a case

because of aconflict. De |l awar e L awyer ésonaRedpensbilig.f Pr of e

To the extent it is argued that elected officials can speak on their platform on a
particular issue, they have the right to political expression to their constituents because
their duty is to represent those persons. Mr. King is not an elected official who can run on
platforms. He was not elected to office to represent the people. He was appointed to a

board to make fair and unbiased decisions in his
private interesdutoi &shemuwsotv eff mamemla re Ridgely, 2006 e dence. 0
A.2d 527, 530-31 (Del. Super., 1954). The Court said the reason for not having personal

interests whichareopposed to public duties is because fino
and that in choosing between the State and the o
must vyield t o ldat®1. pniRidgely,che Gaurecorcluded the official duties

wer e so significant that it did not need to inter
apply to Mr. Ridgely. Id. Mr King placed the fipersonal inter

he must now recuse himself from his public responsibility on this matter.

CONCLUSION: Mr . Kingds argument is contrary to the st
argument does not change the underlying decision.

D. Ms. Joan Claybrookods |l etter was incorpor a
reconsideration.

RESPONSE: She states that she is not a lawyer. Yet, her letter makes strictly legal
arguments on such things as jurisdiction, due process, statutory interpretation, etc. Tab C-
4 thru 7. She also is not a Town employee, officer or appointed official. We first address a
concern about her right to intervene and then a concern about incorporating her letter, as it
relates to the legal arguments as part of the motion.

(1) Rightto Intervene:

Delaware Superior Court Rule 12 addresses the circumstances of intervention. A
person desiring to intervene must state the grounds for intervening. She states no grounds
to intervene.

Upon timely application anyone shall be permitted to intervene in an action: (1)
when a statute confers an unconditional right to intervene; or (2) when an applicant claims
an interest relating to the property or transaction which is the subject matter of the action
and the applicant is so situated that the disposition of the action may as a practical matter
impair or impede the applicant's ability to protect that interest, unless the applicant's
interest is adequately represented by existing parties.

The advisory opinion statute limits the persons who can seek an opinion and to
whom an opinion can apply. 29 Del. C. § 5807(c). It authorizes only government
employees, officers, officials or agencies to seek opinions, and the advice applies only to
government officials. 1d. Ms. Claybrook is not a government official. The statute does not
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confer any unconditional or unconditional right to intervene. She has no legal interest or

claim or def e n sTdhe disposittorhof theflaatiantwousddmot inpair or impede

her ability to protect a | egatltdamter eShe may shav e
personal and private interest, but not a legal interest. Tab N, e.g.,Gamble v. Thompson,

Del. Super., C.A. Number 98A- 07-007-JOH, Herlihy, J. (October 27, 1999) (individual had

no standing as a complainant).

(2) Practice of Law: As noted, she is not a lawyer but mainly makes legal
arguments, statutory interpretations, etc. They are mainly the same legal arguments as in
motion submitted by Mr. King through his Counsel. As her legal arguments were
incorporated into the motion for Mr. King, the question is if her acts constitute
representation of him, and if she is interpreting the law, preparing legal instruments, etc.
Tab N, see, e.g., In re Mid-Atlantic Settlement Services, Inc., Board on the Unauthorized
Practice of Law, File No. UPL 95-15. Again, we note the concern, but have do not entertain
whether her conduct is contrary to nonlawyers acting as lawyers.

(3) FactWitness:To t he extent Mr. King may want her
witness, 0 that has not b e etersupportsihim,andet thcludesHo we v er ,
many of the same things in Mayor Teshédés letter a

meeting, we will assume Mr. King wanted her as a fact witness. We also received
additional correspondence and calls supportive of him, and considered them.

(a) Letters of Good Will and Good Intentions: Ms . Cl aybrookds | et
and letters from others, and phone callers spoke to the important role of Mr. King on the
Zoning Commission, his value to the community, that he is honest, etc. (e.g., Tab C-4 thru
7, Ms. Claybrook; Tab M, Mr. Cooke and Mayor Tesh). We have never suggested Mr.

Kingds work is not of valwue to the Zoning Commi s
|l aw does not distinguish between t highonesfoodod and
29 Del. C. § 5805(a)(1). It applies to all officials--t hat i s what insures the pil

confidence in its government. 29 Del. C. 85802. Mr. King, and these persons, say he had

no intent to violate the law. He is entitled to a strong legal presumption of honesty and

integrity, as are all public officials. Beebe, supra. Mr. King was given that presumption,

even though he apparently did, at a minimum, review the draft ordinance. He was given an

advisory opinion, which requires no sworn statements, from Mr. King, or any others. 29

Del. C. § 5807(a). A violation of this law may be found during an advisory opinion request,

and may then be referred for prosecution. 29 Del. C. § 5807(b)(3). The filing was not

treated as a criminal prosecutorial matter. | f
willfully violating any provision, 0 carrying up
29 Del. C. 8 5805(f). Thus, he received the benefit that he did not intend to violate the law.

What the advisory opinion section ialequires 1is
facts. 29 Del. C. § 5807(c). Although Mr. King did not disclose he wrote e-mails other than
the June 3, 2006 e-mail, PIC and the Town Solicitor were sent copies of additional e-mails
by him attached to a ficompl ai sdfth@DeweyBeadh compl ai n
Code, not the State Code. It was dismissed because, among other things, PIC has no
jurisdiction to interpret the local ordinance, only the State law. Tab J, Commission Op. No.
07-47. Specific reference to the June 8 e-mailwasmadei n Pl C ComaihtsMrl 6 s e
Kingds Counsel, as was Tab&l3l etter from Mayor Tes

It is PI Cbs Counsel 6s statutory responsibilit
attention of the Commission relati2hbDelC®& potenti a
5808A(a)(3). Mr . Ei senhauerés request was already pendi
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referred to above. Counsel, pursuant to those duties, broughtt he i nf or mati on t o PI
attention, to aid in Aful IC.858&@!| osureo as requir

Mr. King cannot have it both waysi have PIC consider the letters of goodwill, but not
the e-mails he wrote on this matter.

Ms. Claybrookés other facts:
(1) Sherepeatedly refers to Pl Cb6s (TeuG-diandp). as an ad

RESPONSE: Her f act ual statement, |l i ke the fact that
advisory opinion, supports PICb6bs positidasn that t
an advisory opinion. Using that term is also contrary to the argument previously addressed

that there was a fAbel i &defArgunteat(3). Anargunaestthat ficompl ai
had no factual basis.

(2) PIC is inconsistent in its opinions because it previously ruled it had no
jurisdiction over a school board member under 29 Del. C. § 5812 [financial disclosure].

RESPONSE: PIC is not inconsistent. Had it had been asked to consider how the financial
disclosure law applied to Mr. King, it would have found no jurisdiction under that
Subchapter. See Tab H-1, Legislative History, and Response to Jurisdiction argument.
(Subchapter I, Code of Conduct, applies; Subchapter I, Financial Disclosure, does not

apply).

(3 PI Cbés decision wasl déisas vtelrayn ba
A

e fpapea niimnl en
Ahi ghly controversi al i ssueodo and 0

n
800 voterso wh
RESPONSE: This argument is factually and legally incorrect.

(@) As a factual matter, the 800 registered voters were not expressing their
concenabout PIlI C6s opinion, but about the devel opmen

(b) As a matter of law, no Code provision or rule gives the number of voters as
a basis for the length of an opinion, or the basis to exempt officials from the law.
Commission Op. No. 01-20. In that opinion, it was argued that a local official had been
elected by a | arge number of voter s, and so he s
Code provision states that the number of votes received is a basis for letting an elected
official participate in the face of a conflict of interest. If those were the rules, no elected
official would ever have to recuse themselves when they had a conflict of interest. The
restrictions would then become meaningless. o I n
exemption in the law. Language cannot be grafted onto the law. Goldstein, supra.

As a matter of law and fact: Land use issues are usually controversial, so that
fact is not unique to Dewey. Delaware Courts have recognized some issues can be so
Ahi gmlty oveer si al, 0 that a State officialabshoul d n
N, Your [Judgeds] April 20, 1999 Request for an
[sic] Committee, JEAC 1999-1, Super. Ct., 1999. The Court concluded that even though it
was unlikely any matters related to the education committee, on which he wished to serve,
may come before him, or that he could recuse himself, that it may raise the appearance of
impropriety if he served on the committee at all. Similarly, PICconcl uded t hat Mr . Ki
participation (but only on this particular matte
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Aibiaso [i mpropriety]. PIC did not go so far as t
Commission; it only required that he properly recuse.

(4) PIC cited only one case.

RESPONSE: No law or procedure mandates the number of cases to cite. No facts are
given to suggest that when a person goes for advice on the law that the advice must be a
legal treatise. It is advice--non-binding--not a Court briefing. As a factual matter, when
advice is given, including legal, it is difficult to image that every case, regulation, etc., would
be identified.

(5) PI Cbébs practice is to treat correspondence ¢
a complaint.

RESPONSE: Ms. Claybrook gives two opinions she believes support that fact.

Commission Op. No. 00-28 and 93-15. Both were filed by private citizens, not officials or

agencies. Advisory opinions are not given to private citizens. 29 Del. C. § 5807(a). Any

person, including private citizens, can file complaints, but they must be sworn. 29 Del. C. §

5810(a). The private citizens did not file a sworn statement. They were told of the law and

rules on the requirement. PI C anipd@aiady idos @ ch et H aatw
PIC no jurisdiction over a school board member or General Assembly members. Ms.

Claybrook is factually incorrect about the implications of those opinions. Aside from the

law given in the opinion, as a factual matter, itwouldbeawa st e of the citizenso
told only about the need for a Asworn compl aint,
limits. They would then file a sworn complaint, only to have it dismissed for lack of

jurisdiction.

6 Mr. King hasnnheréesSinancit aleomatter, and no |
have been asserted for Mr. King.

RESPONSE: As addressed in detail above: (1) PIC has never said or suggested that he

has a financial interest; (2) the law is not limited to pecuniary interests; (3)hisi per son all
interest o was gnailg; @entifiednn the urglerlying apinien; and (4) his own

remarks at reargument. TabA, TabG( il personally would have start
extreme, start low and build up rather than start up and build low.... 0 ) Tabi.dMs.

Claybrook refersto hise-mai | as fithe musing of a private citdi
| aypersons understanding of the fipersonal 06 or #dAp
interesto for Mr. King hasnbeemr estabwl oshedspand
matters related to the Ruddertowne development. 29 Del. C. § 5805(a)(1).

(7) PI'C cal imad | Mran Kiopgdhs |ett eitwasanlye-t he ¢ omn
mailed to nine people.

RESPONSE:

(@) PIC called it by the name Mr. Kingused. TabK-1, i Open Letter to Dewe
Beach Residents and Property Owners. o0

(b) Mr . King asked those persons to pass this ¢
friemdab«-8.0

(c) Regardless of the number of people to whom it was sent; who received it; saw
it; had it read to them; were told about it, etc., the content is the samei it gives his personal
position on the development. Conflicts are not based on the number of persons who are
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aware of an officialds personal or private inter
one else is aware of the conflict. There is no legal or factual basis for such an exemption.
29 Del. C. § 5805(a)(1).

FINAL CONCLUSION: Based on the above law and facts, we find that no law or facts

were misunderstood, nor were facts or legal principles overlooked. The underlying opinion

is not changed: Mr . King has a fApersonal or priv
His personal statements about the development and developer, when he knew, or should

have known, the development matter could come before him, at a minimum raise the

ispecter of bias, 0 and he should recuse from tho

Original signed Terry Massie, Chair

07-47 - Follow-up guidance. Matter appealed to Superior Court so is a public record.

David King, Town of Dewey Beach, sought guidance on participating on matters that

PIC previously found to be a conflictd reviewing and disposing of matters

pertaining to the Ruddertowne Development. The only change to that situation was

that an overlay, with the same information as before, was to be considered. As there

was no substanti al change, he was advised by Cou
recuse. PI C6s Counesde It hneo tTiofwinés Attorney, as the offi

At the meeting, PIC discussed concerns about officials waiting until the last minute
before a meeting to obtain guidance. Specifically, Mr. King was advised in the prior opinion
that as his agency, the Zoning Commission, had to post notice of meetings at least 7 days
in advance under the Freedom of Information Act, he should have at least that much of a
lead-time to get guidance, or the matter, or it could be tabled until PIC would meet. Here,
Mr. King said he was waiting for another Board to act on a matter. However, that matter
was not something that was coming to hisagency. P1 Cés di scussion concl ude
following:

(1) Send a |l etter reinforcing the above, with
Attorneys; his requests;

(2) State that the official needs to include

(3) When he seeks guidance, Counsel is to ask if he spoke with those Attorneys,
the guidance they gave, etc.; and

(4) Counsel is to continue respondingonlyin  wr i ti ng and copying the
Attorneys, as in this case.

07-327 Personal or Private Interest-L o c a | Government Of fTwei al s& Di ¢
local officials filed their annual disclosures on contracts with their local government. 29
Del. C.85806(d). One of ficialds contracts were:- one for ¢

totaling $306. Thus, public notice and bidding was not required. 29 Del. C. § 5805(c). He
did not contract with his own agency, review, or dispose of the contract in his official
capacity. 29 Del. C. § 5805(a)(1). The other official had eight contracts totaling $1,932
with individual contracts ranging from $10 to $638. Again, public notice and bidding was
not required. 29 Del. C. § 5805(c). He did not contract with his own agency, review, or
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dispose of the contract in his official capacity. 29 Del. C. 8 5805(a)(1). Neither
represented or assisted their private enterprise before the agency with which they were
associated by employment. 29 Del. C. § 5805(b)(1). The Commission found no violation
for the reasons stated in a prior opinion to them. Commission Op. No. 06-29. The only
difference: these contracts were for a lesser amount. The Commission is to strive for
consistency in its opinion. 29 Del. C. § 5809(5).

07-0571 Personal or Private Interestd Appointing Brother to Local Government
Board: On request for an advisory opinion from a local official, the Commission
found the Conduct of another official violated the Code. In a motion for
reconsideration, the Commission still found a violation. He was censured, as that is
the only administrative penalty that can be imposed on an elected official. Tabs are
not included, but are public records. He appealed to the Superior Court. The Court
uphel d PI Cbds pr oc ePsstv. Bublit Integrityi Cornmoission, C.A. 07A-
09-08, J. Witham (Del. Super. April 30, 2008). (Footnotes have been omitted for ease
of publication).

John F. Brady, Esquire

Brady, Richardson, Beauregard &Chasanov, LLC
10 E. Pine St.

P.O. Box 742

Georgetown, DE 19947

Advisory Op. No. 07-057 Nepotism

Hearing and Decision by: Vice Chairs Barbara Green and Bernadette Winston;
Commissioners William Dailey, Dennis Schrader and Wayne Stultz

Dear Mr. Brady:

The Public Integrity Commission (PIC) reviewed nepotism allegations that Milton's
Mayor when he nominated his brother as a Board of Adjustment alternate. (Complaint)
Based on the following law and facts, we find reason to believe a violation occurred.

l. Jurisdiction:

The State Code of Conduct gives PIC jurisdiction over local governments unless
they adopt a PIC approved Code. 29 Del. C. § 5802(4). Milton has not.

Il.  Standard of Review

All facts are assumed as true at the preliminary stage. 29 Del. C. § 5808A(a)(4). A
Commission majority must find reason to believe a violation occurred. Officials have a
"strong legal presumption of honesty and integrity," which the facts must overcome. Beebe
Medical Center, Inc. v. Certificate of Need Appeals Board, Del. Super., C.A. No. 94A-01-
004, J. Terry (June 30, 1995) aff'd., Del. Supr., No. 304 (January 29, 1996). Town of
Cheswold v. Vann, Del. Supr., C. A. No. 05C-08-07, No. 445, 2006, J. Ridgely (April 23,
2007) (facts did not overcome presumption).

M. Application of Law to Facts:
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Officials cannot review or dispose of matters if a personal or private interest may
tend to impair judgment in performing official duties. 29 Del. C. § 5805(a).

(1) FINANCIAL INTEREST: A conflict is automatic if financial interests in the
decision exist. 29 Del. C. 8 5805(a)(2)(a). No facts suggest any financial interests.

(2) OTHER PERSONAL OR PRIVATE INTERESTS. The Code covers more
than pecuniary interests. Commission Op.. No. 97-24. Associative relations can be a
ipersonal or Qhelibwretine. viRoberes,r288sAt2d 331 (Del. Super.,1967)
(all eging "personal inuseraegtpubtconbffcteof durt &
interest, 0 and the decision was n-oetigiomsts;(2) he mer it
a close attorney-client and business relationship with the attorney for the group seeking
action; and (3) a colleague's wife's membership in the Church affected by rezoning).
These facts, even absent a financial interest were enough to deny dismissal. 1d.
This relationship is even closer.

Town Charter and ordinances duties are "the Mayor shall appoint all committees."
His "personal interest" was a family member whom he appointed. These are not
conclusory allegations without support. Independent of the allegations, the official Town
minutes show that it occurred. Those facts meet the statutory elements. It is of no
moment that he took no other action. Even without facts to show "undue influence,"
"indirect" and "unsubstantial®" participation is
is involved. Prison Health Services Inc. v. State, C.A. No. 13,010, Ch. Ct., KC. Harnett Il
(June 29, 1993). In interpreting this very restriction, the Court said an official's comments
were "neutral" and "unbiased" and showed no' "undue influence" but still said he should
have recused himself. Beebe, supra.

(3) GENERAL PUBLIC PURPOSE: The Code's general purpose is to instill
public confidence that officials do not actually violate the law, or create a justifiable
impression of a violation. 29 Del. C. § 5802(1).

4 PUBLI C PURPOSE OF "PERSONAL I NTERESTO RESTF

Barring action if a personal interest exists insures fair decisions. Apparently, the
Mayor's brother has some experience with historic land use. That may show some merit in
the act. However, the letter of the law has no exemptions if the official's act has merit or is
unbiased.

Again, Delaware law says "unbiased" participation is improper. Beebe, supra.

Here, the brother would have a public office which has significant community
prestige because of land use issues. The benefit to the Mayor would be having a relative
involved in historic preservation when his political platform includes "expanding and
prot ecting the Town's historic disTownofMilton,and " pr es
website. While they may be good causes, the public may suspect the Mayor may be
"stacking the deck," to advance his political programs, or may suspect the brother would
act to benefit those platforms rather than decide on the merits.

A complete bar insures-actual compliance with the letter of the law; it also insures
compliance with the spirit of the law-instilling public confidence. Thus, with or without
actual bias, recusal limits the public's "justifiable impression" of a violation.
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V. Conclusion:

Based on the above facts and law, we find that appointing his brother is sufficient
reason to believe that both the letter and the spirit of the law were violated.

Original Signed by Vice Chair Bernadette Winston

Cc: George Dickerson, Town Manager Don
Post, Mayor

Marion Jones

Keith Brady, Assistant State Solicitor

(Note to reader Tabs are not included here but are part of the public record.
Footnotes have been omitted for ease of publication).

07-051 Motion for Reconsideration:

Hearing and Decision by: Terry Massie, Chairman and Vice Chair Barbara
Green;Commissioners Dennis Schrader, William Dailey and Wayne Stultz

Dear Mr. Brady:

The Public Integrity Commission considered the Motion for Reconsideration of its
prior decision that concluded Miltonb6s Mayor, Do
brother as an alternate on Miltonds Hi Lporic Dis
No. 07-05. Based on the following law and facts, we reach the same conclusion.

l. Standard for Reconsideration

Reconsideration is not addressed in the statute. 29 Del. C. 88 5807(c) & 5810.
PI Cbs Rules specifically allow reconsideration i
opinions. PIC Rules, Rule IV (C)(P), p. 7. PIC treated the filing as an advisory opinion. (1
(B)(3) below). However, PIC has reconsidered advisory opinions. Op. No. 96-21. We do
SO here.

We use Superior Court Rule 59 as the standard. Rule 59 motions are to correct
errors; not add new arguments. Beatty v. Smedley, C.A. No. 00C-06-060 JRS, J. Slights
Il (Del. Super., March 12, 2003). It is denied unless controlling precedents or legal
principles were overlooked, or the fact finder misunderstood the law or facts that would
change the underlying decision. Id.

Il. Application of Legal Principles and Facts
Argument 1. Mayor Post did not receive written notice of the hearing as
required in the Public Integrity Commission Rules, nor was he able to attend that

meeting in person.

(A) Legal Principle: Mr. Post may be alleging denial of notice and opportunity
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to be heard.

(1) Constitutional Due Process. If he is alleging Constitutional due process
denial, PIC has no jurisdiction. Generally, administrative agencies have only the jurisdiction

conferred by statute. 2 Am. Jur. 2d Administrative LawA 275 (1994) . PI Cés jur
only the Code of Conduct. 29 Del. C. 88 5809(2) & (3) and 5810(a). Courts have held
that Constitutional i ssues are in the courtso exPlaotise; n

v. Baker, 2d Cir., 504 F.2d 595, 599 (1974); Matters v. City of Ames, lowa Supr., 219
N.W.2d 718 (1974); Hayes v. Cape Henlopen School District, 341 F. Supp. 823, 833 (D.
Del., 1972).

(2) Complaint Process: If he is alleging due process denial under the statute
or rules, those rights apply only to the complaint process. 29 Del. C. § 5810(a); PIC Rules,
Rule IV (C), (D) and (E), p. 5. This filing was treated as an advisory opinion. See, 1 (B) (3)
below.

(3) Advisory Opinion Process: The statute does not require appearance. PIC
may proceed on a Awritten PACRylesesRuleVIgA)(DandDel . C. A
(4), pp. 8-9. The Rules address attendance. PIC Rules, Rule VI (A)(5), p. 9. ltis the
Commi ssionld.s opti on.

(B) Process in this Particular Case.

D Complaint Process: A sworn complaint, or PIC acting on its own,
triggers this process. 29 Del. C. § 5810(a). Either way, PIC can refer it for investigation
and a report. PIC Rules, Rule 1l (A) and (E). Then, its Counsel, the Attorney General, or
Special Counsel may file a complaint. PIC Rules, Rule Il (C)(1). If a complaint is filed,
notice and hearing rights arise. 29 Del. C. 8§ 5810(a); PIC Rules, Rules Il (D) and 1V (D)
and (E). This was not a sworn complaint. Tab D, Jones Filing. PIC did not pursue a
complaint on its own.

2) Advisory Process: Of fMaron Jaredisa wri tten f il
Commissioner, Board of Adjustment-Historic District Commission, and on its Ordinance
Review Committee. Tab E, Minutes, pp. 2, 3. She was present at the meeting. Tab E,
Minutes, pp. E-4. She wrote the filing. Tab D, Jones Filing.

3) Notice of the Advisory Process and Written  Statement:
Advisory requests do not require notice. However, the Town Solicitor was told by phone
that PIC could treat the filing as an advisory request. A letter to him cites advisory opinion
sectionsd 29 Del. C. § 5807(c), not the complaint section-- 29 Del. C. 8§58 1 0 . It says i
of ficial obtains advice, 0 and Tabd])PICsCoungellta, Af i | i ng
June 5, 2007, p.1 1(3). The Solicitor reviewed the filing; asked for dismissal; and copied
Mr. Post. Tab G, Brady Ltr, April 30, 2007. Informing Mr. Post is consistent with Mr.
Bradyés duty of <client c¢ onDreulnawaarte olna wyneortd sP | ROulse ¢
Professional Conduct (DLRPC), Rules 1.2, 1.4 & 4.2.

4) Notice of PICb6bs meeting and Opportunity

(A) The dismissal request was one opportunity to be heard. Like advisory
opinions, they are decided on the pleadingsit he fipaper wor k. 0 Super. Ct.
responsive filing, it is equal to a general appearance. Canaday v. Super. Ct., 119 A.2d 347
(Del., 1956).


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5809
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5810
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5810
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5807
http://www.depic.delaware.gov/sections/commission/picrules.pdf
http://www.depic.delaware.gov/sections/commission/picrules.pdf
http://www.depic.delaware.gov/sections/commission/picrules.pdf
http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5810

(B) A second opportunity was when PIC set a meeting date and time for Mr.
Post and Counsel to appear. They did not, as th
Tab A, Reargument Motion 1 (3). The Town Manager appeared. Id. He contacted the
Solicitor on whether to proceed. He proceeded. (Tab H, PIC Transcript, pp. 1-2). It was
presumed then, and confirmed by the Reargument M
representative. Tab A, Reargument Motion, § (3). He said his knowledge was from
Airevi ew ofd tnhien uftielseds aanhdb HjPhE Teansgcriptgps 4. dle also was
copied on correspondence. See, Tab G, Brady Ltr, April 30, 2007. PIC presumes Mr. Post
and his Counsel, communicated on the decision to have Mr. Dickerson speak, and knew
where his knowledge came from. DLRPC 1.2 and cmt 1. (With respect to the means by
which a clientds objectives are pursued, the | aw
such action as impliedly authorized). An extension of time or rescheduling was not sought.
Mr. Dickerson was not treated as, nor acted as, an attorney. He was a fact withess. Tab
H, PIC Transcript, pp. 1-11.

Argument 2: Pl Cb6s Counsel did not ask the Tow
Mr. Post except on another appointment.

Nofactsorlawsarecte d requiring Pl Cébs Counsel to ask ¢
appointment of his br ot he-productdrthoughtipiosessese ek s Couns
those are privileged. Carlton Investments, v. TLC Beatrice International Holdings, Inc.,

C.A. No. 13950, De | . Ch. , M. C. Parker (Sept. 17, 1996) .
Tab G, Request to Dismiss. The filing specifically refers to Mr. Post appointing his brother.

Tab D, Jones Filing] 2. The Minutes were attached in support. Tab E, Minutes pp. 2, 4.

These facts could have been challenge if desired. The motion to dismiss did not do so.

Tab G, Request to Dismiss. PIC considered the facts in the filing, the minutes, Mr.

Dickersonbds statements, and the Regangettat t o Di s mi
PI C6s Counsel did not ask.
Argument 3.

(A) Due to a required appearance of the Town
Recorder of Deeds for Sussex County, Counsel did not arrive in time for the hearing.

(B) The Town was represented by the Town Manager, George Dickerson, who
is not a member of the Delaware Bar.

(C) No questions were asked about Mr. Post.

(A) See, (B)(4) above. PIC learned the morning of its meeting that the Solicitor
would be late. Tab H, PIC Transcript, p. 1. The Solicitor authorized Mr. Dickerson to
proceed. Id. See discussion, Argument 1, 1(B)(4)(b) above.

(B) Mr. Dickerson was a fact witness. PIC had the legal position--a motion to
dismiss.

(C) The transcript shows questions and discussions about Mr. Post. Tab H, PIC
Transcript, pp. 3, 6, 7, 8, 9, and in general.

Argument 4.



(A) The opinion characterizes that Mayor Post
in fact, Mayor Post who was reading a |Iist of no
to seek alegal opinion.

(B) No appointment took place and Mayor Post b
held any position on a Board since Mayor Donald Postwas sworn into office in April
of 2006.

AAAppointment so are the selection or desigr
having authority to do so, to fill an office or public function and discharge those duties.
Bl ackds Law Di c ted.,d9)r The Magpor ha®ti®e,authoréyt used it; and no
one except those on his I|ist was finormositicmt edo or
The | aw on his Aappointmento aut hor iSéeeyTabwas att ac
B, p. 2,11 (2), T2.

B)The Mayor did not just read. ASomeoned cr
positions. That was his duty. Also, the Minutes show he did not just read; he commented
on his brot herTalsE, Ninuke$, p.E4.cati ons.

(C) The Mayor did not withhold his brothe r 6 s n a me . It was on the
moved for acceptance. Tab E, Minutes, p. E-2. The Minutes say a vote occurred before
Ms. Jones asked about a conflict. Tab E, Minutes, p. E-4. The Mayor then said he wanted
to see the law precluding his brother from serving. Id. At best, he tabled the name.

(D) The issue is not if his brother held or holds a position. It is if the Mayor, in

his official duties Areviewed or diGgosedo of hi
5805(a). The underlying opinion cites the law and facts establishing the elements. See

also, Response to Argument 4(b). ASomeoned exerci
names for specific Boards. Mere | ogic says he,
acting. Moreover, the | aw does not retgqtai re Coun
completely fidisposed of the matter. Even the R
Charter may not require Council to approve. Tab A, Reargument Motion, 1 5. We address

the Council és fApracticeo in Argument 5.

(E) The Minutes donotshowhewi t hdr ew hi s bTawg Mieure) s n ame.
p. E-4. They say the vote was taken with no discussion before Ms. Jones raised the
conflict issue. 1d. The Mayor then said he wanted to see in writing what precluded his
brother from serving. Id. At best, he tabled the appointment, as he did with Ms. Louise
Frey, when a conflict was raised. Only after learning that another law barred him from
appointing any alternates, did he cease to proceed.

(F) Atthe reargument meeting, it was said that the Minutes are not always
accurate. That argument was not in the motion to dismiss, although a copy was sent with
that motion. It was not in the motion to reargue, although the opinion cited the Minutes as
a fact basis, and Mr. Post relies on them in the next argument. Reargument is not for new
arguments. However, we address it.

They are the official Minutes. Mr. Dickerson relied on them, and meetings, for his
knowledge. He was asked to be the factual representative, presumably with knowledge of
where he obtained his facts, and what those facts were. The Minutes show the facts which
Ms. Jones also personally observed. No one says the Minutes are inaccurate in the list of
appointees which include the Mayor6s brother. T
is the statutory term for the Mayords duty, so t
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motion says his acts were fAappointments, 0 except

his brother. We address that below.

Argument 5. A common practice has been that all nominees receive council
approval, although the Charter may reflect different. The minutes show that this was
the process that the Mayor was performing; that he put all names in for
consideration by council and since neither the Town Solicitor not the Town Manager
were present due to the fact that both positions were vacant. The Mayor then
contacted the Attorney General dos office to get
Solicitor, Keith Brady (no relation to the Town Solicitor).

(A) The | egal i ssue is not Councilds duti es
Council approved or not; or if the Solicitor or Town Manager were present. The issue is the
Mayor és duties and act s. The fAprocesuwiaetohe used
appoint, and he appointed his brother. Delaware Courts have held that officials do not
have to be the final decision maker, or show actual bias or undue influence. Beebe, supra;
Prison Health Services Inc. v. State, Del. Ch., C.A. No. 13,010, V.C. Hartnett Ill (July 2,
1993). In those cases, the officials were not the final decision makers; did not vote; had
only #Aindirectd and Aunsubstantial d involvement,
comments. Their interests still required that they not participate. Thus, even if the law or
practice was for Council to approve, by appointi
would be prohibited. Similarly, even if the conduct were not an actual violation, it has been
that it would be fiprudento for the Mayor of Odes
themselves because of their close relativebds int

financial interest. Harvey v. Zoning Board of Adjustment of Odessa, Del. Super., C.A. No.
00A-04-007 CG, Goldstein, J. (November 27, 2000). In essence, the Court was saying that
even without a legal conflict, the appearance of impropriety could require recusal.

(O
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(B) PIC had the Attorney General opinion to consider. However, that does not
protect Mr. Post from Pl C6s conclusi on. Only PIC
Conduct. Courts have held that if an official gets advice from sources other than the one
designated, the advice cannot be used as a defense. Ethics Bulletin 009 1 6-9. Also, it cannot
be argued that he did not know the law required PIC to makethe deci si on. Al gnor an
 awdo i s no exc Kippe. State, 7@ A I2ch88%(Dek, 1998). Moreover, as a factual
matter, he knows PIC decides conflicts. We do credit officials who seek advice, even if not from
PIC. However, it is only one fact, among the rest. PIC gave him the presumption that he
di d not i nt ealetnateopositibns gnd apgointrhie lrdtherdo circumvent the
Code or others laws. PIC did not go forward with a complaint or refer it for prosecution. It
merely advised that the conduct was improper.

Argument 6: The issue appears to be one of first impression and the Mayor has
not had the opportunity to appear before the Commission in order to respond in a formal
manner.

(A) Thisis not an issue of firsti mpr essi on. Del aware case | aw o
participating if close relatives are involved is cited in the underlying opinion. Prison Health,
supra; Harvey, supra. Also, as a factual matter, Mr. Post has obtained advice from PIC on an
official participating if a relative may be involved, and filed complaints against other officials on
close relative issues.

(B) We addressed his opportunity to be heard. Also, he appeared at the meeting on
this motion, with Counsel. He made statements at the meeting.

M. Conclusion

The motion is denied. Controlling precedents or legal principles were not overlooked.
PIC, as the fact finder, did not misunderstand the law or facts that would change the underlying
decision.

Original Signed by Chair Terry Massie

06-851 Personal or Private Interestd Renting Property: A State officer asked if he could

review and dispose of a matter before him. An applicant appearing before him was represented

by an attorney who was renting from the officer. 29 Del. C. § 5805(a). The attorney-tenant is

vacating on, or about, the time of the hearing. The statute requires recusal if the official has a

per sonal or private i nt &Er"Mater" means dnhapplidatrom petitier;, 6 pend
request, business dealing or transactionrof any s
had nothing to do with the landlord tenant relationship or the rented property, or anything having

to do with his relationship the attorney-tenant. Also, at the time of the hearing, the officer would

no longer have a financial interest connected to the attorney. Thus, there was no technical

violation of the statute. Further, other relevant facts were that the parties to the application were

not opposed. Based on all the relevant facts, the Commission found his financial interest in the

tenancy was too remote and speculative to create a conflict.

06-74 1 Personal or Private Interestd Political Activities: A State employee asked if it would
be a conflict if he continued to participate in the review of a State matter when he knew the
attorney whowasrepr esent i ng one party, and the attorneyos
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invol vement in a political party. Additionally,
may file a complaint against him with tHiss Statebd
supervisors were not so sure the political affiliation was sufficient, in and of itself, to create a
conflict. The applicantds written request and c¢
supervisor were reviewed by the Commission. The State employee, and a Deputy Attorney

General for the agency, appeared before the Commission.

The State employee detailed his involvement in a political party at great length,
identifying numerous persons in the political party and his personal involvement and private
socialization with them. Also, the spouse of the attorney representing the company before the
agency supervised him in the recent elections at
calls for a specific Candidate. Beyond expressing and stressing his heavy involvement with the
persons who happened to be involved in politics, the State employee specifically said he could
not participate in the State matter with an open mind; that his personal or private interest would,
in fact, impair hisju d g me nt . The statute prohibits revie
interesto would Atend t o8®805(a)h)aBecause of Higemphatic . 2
and unequivocal statement that his judgment was, in fact, impaired because of his personal
interest which coincidently arose from politics; his personal and private fear that a complaint
would be filed by one party to the action with the Board governing his occupational conduct;
because the particular work involved more than ministerial duties; and as another individual
could assume his duties, etc., the Commission found he should recuse, and no basis for a
waiver existed.

w
9

06-65 1 Personal or Private Interestd Relationship of Roommates: A State agency asked if
it would violate the Code if one of its employees input certain data into a State database for a
large number of part-time employees. The data was given to her by another agency employee,
and they were roommates. It was possible that if she entered the data, it could benefit that
individual.

State employees may not review or dispose of State matters if they have a personal or
private interest in a matter that may tend to impair judgment in performing official duties. 29
Del. § 5805(a). Courts have held that close personal relationships can create conflicts. Ford v.
Depb6t of PubC.A ¢96A-0L929rJuCGelelein (Nov. 24 1997) (conflict for State
employee to review and approve contracts for roommate); State v. Ford and Thornton, Cr. A. #s
951001830186 and 951001870191, J. Graves (Del. Super., March 26, 1996) (State employee
prosecuted for awarding contract to fiancé).

The agency had the supervisor review all data before it was input by the employee, and
then review it again after its input. However,
the employee would be prohibited from entering all of the data or just the data related to the
roommate. If the employee could not enter any of the data, the supervisor would have to make
the entries. The agency said it would be a hardship for the supervisor to input the entries
because of the small number of employees and the large number of entries for part-time
employees. The supervisor could review the data to insure the employee did not change it.

The Commission found the Code was not violated as long as she did not review or
dispose of the entries for her roommate. It said the restriction insures State employees do not
show bias for or against an employee with whom they have a personal relationship. Jones v.
Board of Educ. of Indian River Sch. Dist., C.A. No. 93A-06-003, J. Graves (Del. Super., January
19, 1994) (bias imputed to School Board member in terminating teacher because he had a

S
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negative personal experience with teacher). Regarding any appearance of bias, the
supervisords oversight was a check and balance ag
situated to the roommate. Moreover, no facts suggest her personal interest in her roommate

would make her alter records of others. In fact, her data was not relevant to that of the other

persons.

06-61 7 Personal or Private Interest - Representing Private Enterprise Before Different
Agency: State employees must file a full disclosure with the Commission if they have a
financial interest in a private enterprise which does business with, or is regulated by, a State
agency. 29 Del. C. 8 5806(d). The disclosure is confidential unless a violation is found, and it
must be filed as a condition of commencing and continuing employment with the State. 1d. A
State employee filed a disclosure that his private company was seeking a contract with a
Department other than the one which employed him. As he was not representing or otherwise
assisting a private enterprise before the agency with which he was associated with by
employment, that was not a bar to the contract. 29 Del. § 5805(b)(1). State employees also
may not review or dispose of State matters if they have a personal or private interest in a matter
that may tend to impair judgment in performing official duties. 29 Del. § 5805(a)(1). In his State
job, he made no decisions on contracts created by another agency. He did not prepare the
contract or serve on the selection board, etc. Further, State employees may not seek a State
contract of more than $2,000 unless it is publicly notice and bid; if less than $2,000 it must
reflect ar msdé | 29rDglt8B80M@.grhet conaactiwasrfas less than $2,000, so
armés |l ength negotiations were required. Armés | e
parties. Some distance is built into the Code of Conduct by prohibiting any self-dealings on a
contract, 29 Del. C. § 5805(a)(1); and by not having other co-workers and colleagues make
decisions about the contract. 29 Del. C. § 5805(b)(1). Also, it requires a fair market value.
Commission Op. No. 98-32. The State employee filed the disclosure based on the

Commi ssionbs prior advisory opinion telling himt
substantial change, he need not appear in person. The disclosure was similar to a prior
contract he had with another State agency, which included information on the price for the
services by his company and others in that same type of endeavor. In that case, the
Commission found no violation. The Commission is to strive for consistency in its opinions. 29
Del. C.8 5809(5).

06-57 i Personal or Private Interestd Board Member: When a violation is found, the
proceedings may become a matter of public record. 29 Del. C. § 5807(d)(2). (Footnotes
have been omitted for ease of publication).

November 3, 2006

Alan Zaback, Director
DHSS

1901 N Dupont Highway
New Castle, DE 19720

Advisory Op. No.06-57T i Per sonal or Private Interesto Bc
Hearing and Decision by: Chairman Terry Massie, Vice Chairs Barbara Green and

Bernadette Winston; Commissioners William Dailey, Barbara Remus, and Dennis
Schrader
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Dear Mr. Zaback:

The Public Integrity Commission reviewed the correspondence of CHEER, Inc., a
State contractor, and your three letters, on whether it is a conflict if, as the Division
Director responsible for the home-delivered meals (HDM) program, you also are a Meals
on Wheels Delaware (MOWD) Board member. Beyond the written materials, we heard
your statements and Mihe DBiwmali anAr alamds, oni st

First, we note that CHEER did not file a formal complaint. It asked that you seek
Pl Cb6 s .ardwdid soce Second, you and CHEER do not agree on most of the facts in
CHEEROGs Il etter. As a State official Beefjeou ar e er
Medical Center v. Certificate of Need Appeals Board, Del. Super., C.A. No. 94A-01-004,
Terry, J. (June 30, 1995). However, even with your facts and looking only at financial
areas, your dual duties create conflicts which recusal cannot remedy.

I. Application of Law to Facts
The Code of Conduct provides that:

(1) State employees may not review or dispose of State matters if they have a
personal or private interest that tends to impair judgment in performing official
duties. 29 Del. C. § 5805(a).

Your personal and private interest is as an MOWD Board member. Board members
have a fiduciary duty to their organization. Oberly v. Kirby, 592 A.2d 445 (Del., 1991)
(Board Director owes fiduciary duty as corporate officer and member). MOWD is directly
linked to your review and disposal of HDM contracts. Your State duties include:

(A) staying current on HDM State and Federal rules governing program aspects;

(B) negotiating with, and selecting contractors to provide HDM;

(C) managing HDM State and Federal funds and c
meal costs;

(D) working with contractors to cut costs or find other funds if they exhaust State and
Federal funds; and

(E) monitoring contract compliance, including use of MOWD funds

In your State job, you negotiate the contracts, considering availability of State and
Federal funds, etc. If a contractor is selected, you suggest how they may cut costs on
administration or meals to stretch funds. If they deplete State and Federal funds,
MOWD funds only for unfunded meals, not administrative costs. Your actions affect
MOWD.

(A) Your State decision to not award a State contract: Your non-selection cuts off
MOWD as a resource for those entities. Your State decision bars any decision by

MOWD&6s Board on funding that entity. You, al one
your State decision. Interestingly, while depriving the Board of its power, your State
decision helps MOWD. When you make a State deci

decision, you ar e --theessence of gcoriflict.dn renRidgelye ¥06 0
A.2d 527 (Del., 1954).



(B) Your State decision in Negotiating Contracts. In negotiating, you work to get
contractors to reduce administrative and meal costs. Again, your decision affects
MOWD. If you get the contractor to reduce meal costs, it stretches State and Federal
funds, but al so reduces MOWDO6s costs for unf unde

(C) Your State decision to Grant a Contract. Once you award a contract, you
monitor compliance, including use of Federal and State funds. Once those funds are
gone, MOWD may fund unfunded meals. You discuss with contractors what MOWD wiill
or will not fund. You and/or your staff attend MOWD meetings on funding a contractor.
Those meetings are not always limited to just funding unfunded meals. At the MOWD
meeting on whether to fund CHEERG6s unfunded meal
CHEEROG s tativencoats were too high. Administrative costs are not MOWD
funded. Those costs are what you negotiate. In discussing that information, when it
apparently was not necessary, you were in a position to have your official judgment
guestioned (if administrative costs are too high, why did you enter the contract?) Also, if
you/your staff say administrative costs are too high, it calls into question on whose
behalf you are acting. It reads like a non-funding recommendation, although MOWD
does not pay those costs. Your fiduciary duty to MOWD includes trying to save costs.
Oberly, supra. (Board members have special duty to advance charitable goals and
protect assets of non-profit). Also, as a Board member, you may influence its decision.
Your duty to MOWD and ability to influence it, casts a shadow over whose interests you
are serving.

(OD)Moni toring Use of WhoMDW¥spays forrufusded meals,
you monitor use of its funds. You said this is not your official duty. That means you are
working for the State and a private company concurrently. As a Board member, you
have a fiduciary interest in the funds, which overlaps your State duties. Your dual duties
could certainly clash, i f your monitoring did nc

(1) Division Directors may not represent or otherwise assist a private
enterprise on matters before any State agency. 29 Del. C. § 5805(b)(1).

You said that as a Board member, you give MOWD information on contractors; State
and Federal funds; State and Federal rules; monitoring of contract compliance, etc. In
effect, at MOWD you perform your State job. As a Board member, with a fiduciary duty,
you are to know MOWDG6s finances. I n fact, you r
its AKit dhiedhe adasb ifnreo m QGobkbooky20@6t pel7.s , 0

The Board listens to and evaluates your State performance as part of its decisions
on fund raising, expenditures of funds, etc. For example, it seeks some funds through
State grants-in-aid. In other words, you assist the private enterprise in deciding if it will
seek a State grant. Further, your State program, in part, depends on MOWD. When
you go through your State budget process and seek funds, you also, as a Board
member , know abo uges. IfMh®Bi@e&islowfon fandstor your program,
you know MOWD may have to pick up the costs of more unfunded meals. When you go
to the State for funding, it is likely your Department head, the Budget office, and the
General Assembly are (or should be aware of) MOWD funding assistance to your
contractors. Questions about that funding would be directed to you in your official
capacity. However, as you are a Board member, e
your response could be seen as an MOWND decisioni which would be representing the
private enterprise before the State.



In other words, your two roles come full circle. Your State job drives MOWD
activities, and your MOWD role drives your State activities. It blurs the line of where you
start and end your State and MOWD duties.

(2) State officials may not engage in conduct that may raise suspicion
among the public that they are engaging in conduct that may violate the public
trust. 29 Del. C. § 5805(a). This is basically an appearance of impropriety test.
Commission Op. No. 92-11.

The Code does not require actual misconduct, only the appearance of misconduct.
Commission Op. No. 92-11; Refine Construction Company, Inc. v. United States, U.S.
Cl. Ct. 12 CI. Ct. 56, 62 (1987) (interpreting federal restriction prohibiting any adverse

effect on the publicbébs confidence in its governr
apparent conflict of i lHeregyoueduadlrolaseaisddanot be f oundd
contractords concern. Before that, MOWD di scus:¢

your Division. Refine, supra. (where just one person suspected a conflict, the Court
considered that fact as some evidence of at least the appearance of a conflict).

Whatever their concerns, there is a clear and significant overlap in your State and
MOWD duti es. State duties Amust command
interests. In re Ridgley, supra. When you simultaneously perform the same duties, the
State duties are not commanding precedence. See, Van EE v. EPA, 55 F. Supp. 2d 1
(D. C. District Court (1999) (interpreting Federal restriction on representing or assisting a
private enterprise before Federal agency or the appearance of suchd it her e ri s
public interest in preventing government employees from allying themselves actively with
private parties. 0).

Also, in negotiating contracts you are privy to confidential information. In fact, the
contract you signed with CHEER, as the approving State official, had a confidentiality
provision. That contract was active when CHEER met with MOWD and was subject to
renewal in September 2006. See, Contract extract attached. CHEER was concerned

about confidentiality. You said no names or salariesof CHEER6s st af f wer e

contract language does not identify what information is confidential, and we have no

precede

a cl

e a

gi ven

authority to interpret the Statebdbs contract |

However, this is another area where contractors or the public can call your dual roles
into question. You gain confidential information in the contract process. Your dual roles
make you closely identified with MOWD. When your State and private duties are so
overlapping, the public may well suspect that your private interests may raise suspicion
that even inadvertently, you would disclose such information to MOWD.

Il. Conclusion

We explained how your State job impacts on MOWD, and how your MOWD
decisions impact on your State job. As a result, contractors and the public could well
suspect that in reviewing and disposing of the State contracts, your judgment may tend
to be impaired. They also could well suspect that you are representing or otherwise
assisting the private enterprise. Because of the significant overlap in your State and
MOWD activities, recusal cannot cure your conflict. To insure your State duties

anc



command precedence, you are advised to resign from the MOWD Board.

Sincerely,

Chairman Terry Massie
Public Integrity Commission

cc: Arlene Littleton

06-52 1 Personal or Private Interestd Prior Participation in a Lawsuit: [State officials may

not review or dispose of matters if they have a personal or private interest that may tend to

impair judgment in performing official duties. 29 Del. C. § 5805(a)] - The requestor was an

appointee to a State Board. The Board asked if its member may patrticipate in an appeal.

[State agencies may seek advisory opinions. 29 Del. C. 8§ 5807(a)]. It stated that almost a year

ago, the Board member acted in a private capacity in a law suit in opposition to an appellant in

this action. The law suit had been resolved. The lawyers representing the appellant before the

Board were not the same attorneys who represented the entity in the former action. Also, the

Board member 6s private client was not sabouwvtlel ved i n
entityds decision about the represented client on
between two entities on unrelated legal issues. The Board representative said the requestor

had never expressed a bias for or against the entity; the appeal did not pertain to the prior

litigation. Further, at the ti me, no parties to
participation. The Board memberés subjective opi
entity. The Board memberalsowent t o t he Lawyerso6 Board of Profes
was told there was no conflict under the Del aware

Responsibility. However, it advised that the Judicial Canon applies when a Board member acts
in a quasi-judicial matter. The Commission found that due to the length of time between the two
actions, the unrelated issues of the two actions; the unrelated attorneys; no involvement of the
other party in the prior litigation, no special knowledge gained about the appealing entity in the
prior litigation, and no facts indicating bias, that the Board member could participate in the
appeal.

06-39 1 Personal or Private Interest - Contracts with Local Government: Two local

government officials filed their annual disclosure on contracts with their local government. 29

Del . C. A 5806(d). Encl osed with the disclosures
finance officer, explaining the process by which these individuals contracted with local

government departments. They did not contract with their own agency. 29 Del. C. § 5805(b)(1).

All contracts were less than $2,000 and so not required to be publicly noticed and bid. 29 Del.

C. 8§ 5805(c). Neither official drafted, wrote or approved the contracts, nor selected the

contractors. 29 Del. C. § 5805(a)(1). The Commission found no conflict and the written record

reflected full disclosure.

06-1971 Personal or Private Interest i Dual Government Positions: Waiver Granted;
Agency Hardship. Opinion is public record. 29 Del. C. § 5807(b)(4).

Advisory Op. No. 06-19 - Waiver Request - Dual Government Jobs


http://delcode.delaware.gov/title29/c058/sc02/index.shtml5805
http://delcode.delaware.gov/title29/c058/sc02/index.shtml5805

Hearing and Decision by: Chairman, P. David Brumbaugh, Commissioners Barbara Green,
William Dailey, Barbara Remus, Dennis Schrader, and Bernadette Winston

Dear Mr. Kernan:

The Public Integrity Commission reviewed your letter requesting a waiver to hire
Mr. Robert Ricker, Fire Commissioner, as a casual/seasonal Fire School Instructor
empl oyee. As you may know, basedonoudedbhatit Ri cker 6s
would violate the Code for him to be a casual/seasonal Instructor when, as a Fire
Commissioner, he would have authority over the persons who would be evaluating his
performance as an instructor. This would be contrary to the restriction against reviewing
or disposing of matters where there is a personal or private interest that tends to impair
judgment in performing official duties. 29 Del. C. § 5805(a). We know that as a Fire
Commissioner he would recuse himself from matters related to persons with oversight of
him as an Instructor. However, the public may well suspect that the distinction is form
over substance because to fulfill his duties in the dual roles means he would be in the
best position to evaluate the performance of those persons from which he must recuse
from evaluating as a Commissioner. It also places the Fire School employees in the
uncomfortables i t uati on of MAordering their boss around.

Where there is a conflict, the Commission may grant a waiver if the literal
application of the law is not necessary to serve the public purpose orthereisanfiundu e
hardshi pd on t R®DelSGQ. &538@7/(aagency.

No waiver is granted on the basis thatthefil i t er al appl imtati on of t
necessary to serve the public pur po soeflicts That i
not only for the Fire Commissioner, but the employees who would evaluate him as an

Instructor. Mr. Ricker said he will recuse himself appropriately and there is a strong

legal presumption that he will act with honesty, integrity and impartiality. Beebe Medical

Center v. Certificate of Need Appeals Board, Del. Super., C.A. No. 94A-01-004, Terry, J.

(June 30, 1995) affd, Del. Supr., No. 304 (January 29, 1996).

on -

Usually, recusal resolves a conflict and the public purpose is served. No actual
violation is required; only that the conduct create an appearance of impropriety.
Commission Op. No. 92-11. The test is: whether the conduct would create in
reasonable minds, with knowledge of all the relevant circumstances that a reasonable
inqguiry would disclose, a per ce pofficiabdutes hat t he of
with integrity, impartiality and competence is impaired. In re Williams, Del. Supr., 701
A.2d 825 (1997).

As noted above, the distinction is so blurred the public may reasonably believe,
or suspect, he could not avoid being at least indirectly involved.

While the public perception is not cured by recusal, it will help diminish the
perception of impropriety, as long as he recuses himself on matters related to the dual
employment.

That fact, combined with the agencyods
instructors, leads us to grant a waiver onthe basi s o f an Aundue ha

Your correspondence and the comments of your Deputy, Steve Martin, who


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5805
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appeared before the Commission, showed the Fire School suffers from a lack of
qualified and certified instructors. It is especially limited in the area where Mr. Ricker
would instruct firemend Vehicle Rescue. Also, the courses require several instructors
per session, which further limits the number of instructors available when up to six
instructors could already be committed to giving training. Further, the training normally
occurs over several weekends. Because of their work schedules in the private sector;
their obligations as volunteers for independent fire companies; unavailability due to
health reasons or being out of state, etc. , those certified in Vehicle Rescue training, are
even further reduced. Commissioner Ricker has been involved in this training in the past;
is currently still certified to teach; has years of experience not only in training Vehicle
Rescue, but in performing Vehicle Rescue. His knowledge and experiences can be
imparted to attendees, and may result in encouraging other firemen to become certified.

Il. Conclusion

Accordingly, we grant a waiver on the basis
agency. When a waiver is granted, the proceedings become a matter of public record.
This aids the entire public in understanding the factual basis for granting a waiver. That,
like recusal, will serve to diminish any public perception that Commissioner Ricker is
circumventing the law.

Original Signed by Chair Paul Brumbaugh

05-57 1 Personal or Private Interestd Interest Arising from Litigation & Elections
(Reconsideration): [Law: State employees may not review or dispose of matters if they have a
personal or private interest which tend to impair judgment in performing official duties. 29 Del.
C. 5805(a).]

The Commission was asked to reconsider its prior Advisory Opinion No. 05-57. In that
opinion it concluded that an employee should recuse himself from matters related to inspections
of properties within a | ocal governmentoés jurisdi
contentions raised during several elections in which he and the property owner participated.
The Commission reviewed the written request and heard statements from various supervisors,
etc. According to the statements, the official had been transferred to another location to avoid a
conflict; and no complaints had beenraisedsinc e t he Commi ssi onds prior opi
Commission reaffirmed its earlier opinion that recusal was required; that the date of the prior
opinion be corrected; the identity of the elective office referred to in the opinion be corrected;
and the Commission has no basis to believe that a violation has occurred at this point.

05-27- Personal or Private Interestd Misuse of Public Office to Benefit Self and Friends:
[Law: State employers may not use their public office to secure unwarranted privileges, private
advancement or gain. 29 Del. C. § 5806(e)].

An anonymous letter was sent to the Commission alleging that a State employee had
used his public office to benefit himself and co-workers who were allegedly his friends. 29 Del.
C. 8 5806(e). Interviews were conducted by Commission Counsel of persons knowledgeable of
the procedural processes in place on the particular matter within the agency to insure decisions
were not based on preferential treatment for the employee or co-workers. Not only were the


http://delcode.delaware.gov/title29/c058/sc01/index.shtml#5805

procedures in place and used, but the interviewees had personal knowledge of the actions
taken, and the procedures were properly followed by a committee, not the State employee, to
make the decisions. Further, the interviewees had personally observed that the alleged friends
were not in any manner receiving any type of benefit in this matter, and that the State employee
was actually performing his duties in an appropriate manner. The Commission found no merit
to the complaint, and pursuant to 29 Del. C. 8 5809(3) dismissed for failure to state a claim.

01-47 7 Personal or Private Interestd Board Member of Charter School: The State Public
Integrity Commission reviewed a request for advice on whether it would violate the Code of
Conduct if a State officer was a Board member of a Charter School, and concluded that such
service would be improper.

State officers must pursue a course of conduct which will not raise suspicion among the
public that they are engaging in acts in violation of the public trust or that would not reflect
favorably upon the State. 29 Del. C. § 5806(a). This is basically an appearance of impropriety
test. Commission Op. No. 92-11. No actual misconduct is required; only a showing that the
course of conduct c o ul d nduat rafiecdseinfavarably. ildc AlsonSéatet hat t h
officers may not incur any obligation that substantially conflicts with their official duties. 29 Del.
C. §5806(b).

Board members have a fiduciary duty to the organization which they serve. Commission
Op. No. 95-24. That duty imposes a responsibility to act for the benefit of the organization.
Under t he Ch a r-laws,iBoa&anbnobers aies ambng other things, responsible for
establishing the budget; approving major expenditures; determining general policies and
strategic planning, etc. As Charter Schools compete with public schools for State funding, the
responsibility of the Board members would include determining how much money to seek from
the State; how that State money would be spent; etc. While the State officer indicated that he
would not appear before State agencies to seek money on behalf of the Charter School, the
duties to the organization would still require him to make budget decisions about seeking State
money, etc.

His Board membership could require advocating positions or recommending policies to
the Executive (e.g., Department of Education) or Legislative branches of government regarding
issues or policy initiatives on education. Even if he attempted to recuse himself, the Board, as
an entity, could take public positions on education issues, and it could be difficult for the public
to understand the distinction between his activities as a Board member and his activities as a
Senior | evel of ficial i nl tt hhea sG obveeernn orrebcso gandi nzi endi stthra
associated with public educat i onlnReaRequestforame ext r e
Opinion from the Judicial Ethics Advisroy [sic] Committee, Del. Super., JEAC 1999-1, J. Cooch
(April 22, 1999). In fact, recent news articles addressed concerns raised because Charter
Schools gain State funds for every student they recruit, while public schools lose those dollars,
and public schools have expressed concerns because some districts apparently are losing bus
service to Charter Schools. Those are just recent issues on which Charter School Boards may
have to take a position and advocate their position to the Board of Education or the General
Assembly.

Aside from the Boardédés need t ssuesgepalitieswi t h ot her
legislation, and funding, he indicated that while the Charter School would not seek monetary
assistance from his agency, there would be occasions when it would request assistance with
other services. Thus, in his official capacity, he could be placed in the position to make



decisions on whether the Charter School would receive such services. The problem there is
that, again, the Charter School could be competing against other schools for the same services.
As his fiduciary duty would require him to act primarily for the benefit of the Charter School, that
duty could substantially conflict with his State duties to work equally with other schools that
would compete for the same services.

Finally, it cannot be ignored that there could be an advantage to the Charter School in
having a member of the Governordéds Cabinet on its
members are elected by the public. Thus, they could be voted out of office if they act in
violation of the public trust or in a manner that would not reflect favorably upon the State. He
would not be subject to that kind of scrutiny as a Board member of a Charter School. This could
result in the appearance that the particular Char
advantage in obtaining State funds, obtaining State services from his agency, etc.

Considering all the above facts, his service as a Board member could raise suspicions
among the public that even the passive action of just being a Board member would give the
Charter School an unfair advantage over other schools that compete for such funding and such
services.

We note that in our discussions, when we discussed the fiduciary duties of a Board
member regarding such things as budgets, etc., he said he really did not envision becoming
i nvolved in those matters. Rat her , he saw his ro
the School, e.g., promoting leadership skills, personal responsibility, establishing the curriculum;
lending a degree of credibility to the standing of the School. He said he did not envision acting
as an agent of the School, but | ooked at his role

The problem was that as a Board member, legal obligations to the School were imposed
that were much broader than serving as an advisor. Because those obligations could raise
suspicions of a substantial conflict in performing official duties, we concluded that it would be
improper for him to serve as a Board member of the Charter School.

01-351 Personal and Private Interestd Family and Financial Interest:

NOTE: When an advisory opinion is granted, the proceedings a generally confidential.
One exception is when the requestor authorizes the Commission to release the
information. 29 Del. C. § 5807(a). The Commission was authorized to release the
following opinion in its entirety.

November 13, 2001

Gerard P. Kavanaugh, Jr., Esq.
Herlihy, Harker & Kavanaugh
1400 North Market Street

P. O. Box 1597

Wilmington, DE 19899-1597

Advisory Op. No. 01-357 Family and Financial Interests

Hearing and Decision by: John E. Burris, Chair; Arthur G. Connolly, Jr., Vice Chair;
Commissioners Zenaida Otero Gephardt; Mary Jane Willis; Paul E. Ellis; Clifton H. Hubbard



Dear Mr. Kavanaugh:

The State Public Integrity Commission, based on the following facts and law, concluded
that Christopher J. Castagno, President, New Castle City Council, may participate in matters on
the study and possible acquisition of properties for a new police station and municipal offices,
including the Van Dyke Armory, with the understanding that President Castagno will publicly
disclose this ruling.

l. Facts

Christopher J. Castagno is President of the New Castle City Council. Council is
considering sites for a new police station and municipal offices. One possibility is the Deemer
property. Another is the Van Dyke Armory. The legal ownership of the Armory is vested in
Dougl as J. Sal ter, as a Trustee for the benefi't o]
Association members questioned whether President Castagno has a conflict of interest as
Dennis and Douglas Salter are his first cousins, and the trust beneficiaries are his second
cousins.

Regarding the Presidentoés relationship with Do
first cousins, they do not have a business or social relationship other than an occasional family
party; are not social friends, golfing buddies or
apparently is acting as the realtor for the Armory, but will not receive a sales commission. No
facts indicate that Douglas Salter, as Trustee, would receive any financial benefit.

For over ten years, Council has discussed the need for a new City Administration
Building and Police Department. As early as 1996, the possibility of acquiring the Armory was
discussed. Also, in 1998, Dennis Salter wrote to the then-President of City Council, Dr.
Genevieve L. Miller, on the availability of the Armory. Those events occurred before Mr.
Castagno moved to the City and before he was a Council member. More recently, Dennis
Salter called Dr. Miller, who is no longer Council President, but is a Council member, to again
di scuss the Cityds consideration of the Ar mory.
the Armory. The City requested proposals for an independent study of the property. There will

be not only a fAPolice Needs Assessmento but a sui
age of the structure and various structural, el ec
TetraTechwas sel ected to perform the evaluation. The

A's s e s s me n tobsiderédlby Cotneil to aid it in deciding if the Armory will be the site
selected. Also, there will be an independent fair market appraisal of the property to aid the
decision. Apparently, a study of the Deemer property has been completed.

President Castagno has made public his connection to the legal and equitable owners of
the property. Further, he will make this opinion public so that the public is aware of the facts and
law considered by the Commission in rendering its opinion.

Il. Application of Law to Facts

(A) Personal or Private Il nterests arising
AFi nanci al I nterestso Create an Automatic Conflic

There are two situations where the law automatically imputes a personal or private
interest to a government official that would tend



require the official to recuse himself from participating in those matters. They are:

@Q if the official s partici pénanc@arbenefiort he matt er
detriment to the officer or a close relative to a greater extent than such benefit or detriment
would accrue to others of the same class or group; or
(2) the official or a close relative has a financial interest in a private enterprise and
the private enterprise or the financial interest would be effected to a lesser or greater extent
than like enterprises or interests by the action or inaction of the official on the matter. 29 Del. C.
§ 5805(a)(2)(a) and (b) (emphasis added).

Here, the official, President Castagno, will not receive a financial benefit, nor does he
have a fAfinancial interesto in the property. AFinN
ownership interest; (2) receiving income of more than $5,000 as an employee, officer, director,
trustee, or contractor; and /or (3) being a creditor of the private enterprise. 29 Del. C. § 5804(5).

President Castagno does not have a legal or equitable interest in the property; nor is he
a trustee or a beneficiary; nor is he a creditor. The property is part of a trust created by his first
cousin, with another first cousin serving as trustee. His second cousins are the beneficiaries.

As a matter osfe Frawathivesidciwoul d not receive a
ficl ose relatived is defined as fAa personds parent
siblings of the whole and half-b | oo d. o 29 Dedl.eaQ.l yA 5i8004u(sli)n.so ar e
definition. When the language is clear, a statute must be held to mean what is clearly
expressed. Commission Op. Nos. 97-10 & 97-12 (citing, inter alia, Norman v. Goldman, Del.

Super., 173 A.2d 607, 609(1961); Labor's Educational and Political Club Independent v.

Danforth, Mo. Supr., 561 S.W. 2dsetflc@ituleofadthatthel 977) (dit
legislature's own construction of its language by means of definition of terms should be followed
in interpreting the statute and is bindingodo).

Here,t he statute has clear and unambiguous defin
relative. 0 We have held that where the facts do n
Aifinanci al interesto or fAcl ose rnsina%Delv\Ce§ 06 t hen, a
5805(a)(2)(a) and (a)(2)(b), are not violated. See, e.g., Commission Op. No. 01-14. We are
required to be consistent in our opinions. 29 Del. C. § 5809(5). Accordingly, we find that as a
matter of law, President Castagno is not required to recuse himself under those provisions.

Further, no facts indicate that even if they w
benefit to a lesser or greater degree than others within the same class or group. Council is
having independent studies of the properties, including fair market appraisals. Thus, the benefit
to each of the competitors would be based on concrete data regarding the specific property.

Having eliminated those provisions, we follow our prior rulings which require us to
consider if his official participation would violate other Code of Conduct provisions. See, e.g.,
Commission Op. No. 00-14.

(B) Other Personal or Private Interests Depend on Particular Facts to Determine
if a Conflict Exists.

The Code of Conduct not only restricts officials from participating in decisions if they
have the requisite fAfinanci al interesto or a fclo
participationif t hey have any fpersonal or private intere:



performing official duties with respect to that matter. 29 Del. C. § 5805(a)(1).

That provision is a codification of the common law which prohibited government officials

from participating in deci si ons CommissioeOptNog 97- had a 0
24and97-30. | n interpreting the common | aw, Del awar e Cc
interesto can arise even i f niginvdleed. oSeegce.gr,el ati veod o

Shellburne, Inc. v. Roberts, Del. Super., 238 A.2d 333 (1967). After the common law was

codified at 29 Del. C. § 5805(a)(1), Delaware Courts continued to interpret that provision to

recognize that conflicts could arise absentthepr er equi si tes of #Afinanci al [
r e | a tBeebeeMedical Center v. Certificate of Need Appeals Board, Del. Super., C.A. No.

94A-01-004, Terry, J. (June 30, 1995), a Ddl. 8upr,, No. 304, Veasey, C.J. (January 29,

1996). Prison Health Services v. State, Del. Ch., C.A. No. 13,010, Hartnett, V.C. (June 29,

1993).

Under the common | aw, and its codification, it
interest is sufficient to disqualify is necessarily a factual one and depends upon the
circumstances of Prisen Healihr suprac Seé aso, Beebesamd.Skellburne.

Thus, we consider the relationship between President Castagno, his cousins, and the
decision that needs to be made. We have noted that President Castagno will receive no
financial benefit from the decision and has no financial interest in the decision. He asserts that
he has no business relationship with the Trust or his cousins. Further, neither of his first
cousins will financially benefit as the benefit would go to the trust if Council selects the Armory.
Further, Dennis Salter, will not receive a financial benefit in the form of a sales commission as
there is no listing agreement and he is not a licensed real estate agent. Any financial benefit

would go to the Presidentds second cousins. Thes
under the Code of Conduct . Mor eover, President C
relativesodo as a matter of fact . He states that t

relationship; and socialize only at a few social events such as when they might attend an

occasional family reunion, or during the Christmas season. The relationship is not such that

they exchange gifts. He further states that occasionally he may see Douglas Salter as his

children and Dougl as 6 c hli Inédsseace, hastatesthmiothet he s ame sc
relationship is too distant or remote to impair his independent judgment.

The Delaware Supreme Court has affirmed that in interpreting the State Code of
Conduct, there must be a fAstrongfegegal, presumpei p
of fi cer 06 Beebesugtau e combine his statements about the financial effect, and his
relationship with his cousins, with the facts that independent studies will assess the police
needs and ascertain the suitability of the site, and that there will be an independent fair market
assessment of the property. The independent studies and assessments help to insure that the
decision is made based on fAhard facts, o rather th
reason for not participating when there is a personal or private interest is to insure that decisions
are based on the merits, rather than favoritism, conflict and the like. As the studies and
assessments will be public records the public will also have anoppor t uni ty to know t he
fact so aboutCotrts leavemotenl hoavremgte and nebulous alleged conflicts can
be. Commission Op. No. 00-18. Delaware Courts have held that for the interest to be sufficient
to require an official to recuse himself, the allegation of a conflict cannot be merely conclusory,
without supporting facts. Shellburne, 238 A.2d at 331; Camas v. Delaware Board of Medical
Practice, Del. Super., C.A. No. 95A-05-008, Graves, J. (November 21, 1995). In Camas, the
Delaware Superior Court held that the mere allegation of a familial relationship without
additional facts to support a charge of a conflict of interest was insufficient to state a claim.



In Camas, the familial relationship was one of husband and wife. Here, the relationship
is much more attenuated. Based on news articles and the information presented at the
Commi ssionbs meeting, the allegation of a conflic
that President Castagno and the Salters are cousins. Conclusory allegations based on
suspicion and innuendo cannot support a claim; rather, the claim must be based on hard facts.
Commission Op. No. 96-75 (citing CACI, Inc.-Federal v. United States, 719 F.2d 1567 (Fed Cir.
1967)).

Here, we must st a&rgtalwiptrtestuhmeg ti otnr @wrig hlonesty anr
consider whether the facts overcome that presumption. The mere fact of a familial relationship
is weighed against the fact that he states that he does not have a close relationship with those
cousins. Moreover , the other Ahard factso are that indep
making the decision, and the public will have access to that information, giving it concrete data
on the various facilities considered. Further, the fact that Council has contemplated the Armory
as a possible site before Mr. Castagno even lived in the City or was a Council member serves to
diminish the impression that the Armory is being considered merely out of favoritism for
President Castagnhobs cousi ns.

Courts have noted that:

AfiLocal governments would be seriously handic
matter how remote and speculative, would serve as a disqualification of an official. If this
were so, it would discourage capable men and women from holding public office. Of
course, courts should scrutinize the circumstances with great care and should condemn
anything which indicates the likelihood of corruption or favoritism. But in doing so, they
must also be mindful that to abrogate a municipal action at the suggestion that some
remote and nebulous interest is present, would be to unjustifiably deprive a municipality
in many important instances of the services of its duly elected or appointed officials. The
determinations of municipal officials should not be approached with a general feeling of
suspicion, for as Justice Hol mes sai d, AUNi ver s e
i ncomp e tvamitallie v. 8orough of Franklin Lakes, N.J. Supr., 146 A.2d 111, 116
(1958).

The facts show that neither the President nor his first cousins will receive any financial
benefit; that the property had been a consideration even before the President moved to the City
or became a Council member; that site selection will be based on independent studies of needs
assessments, structural functionality, and a fair market appraisal; and the President asserts that
he has no close social or business relationship with the cousins or the trust. No facts indicate
the consideration of the Armory is a result of favoritism, undue influence or the like, especially
as it, like other locations, has been proposed over a long period of time before President
Castagno moved to the City. Based on those facts, we find the alleged conflict too remote and
nebulous to violate 29 Del. C. § 5805(a)(1).

(B) Use or Disclosure of Confidential Information

The Code also prohibits improper use or disclosure of confidential information. 29 Del.
C. 8 5806(f) and (g). In considering the properties, Council is likely to go into executive session.
By |l aw, executiveudbeéssidans 28r definor€. A 10004(c) .
discussed would be considered confidential. The Code of Conduct places the responsibility on
President Castagno not to improperly use or disclose that information. Delaware Courts have



held that where government officials are required by law not to disclose confidential information,

and where no facts indicate that the official has violated that obligation, then an allegation of a

conflict of interest cannot be sustained. Camas, supra. Here, no facts indicate that he has

improperly used or disclosed any confidential information. He asserts that he will not engage in

suchconduct. Agai n, he is entitled to a fAstronBeeber esumpt. i
supra. Further, he is aware of that obligation, and should he violate that provision, he could be

subject to penalties under the Code of Conduct.

(C) Appearance of Impropriety

Even if the Commission finds no actual conflict under any of the Code of Conduct
provisions, it must decide if the conduct would A
engaging in conduct that would violate the public trust. 29 Del. C. § 5806(a). This is basically
an Aappear ance o fCommspion®p. No. @2t1y. 0 t est .

The test for an appearance of impropriety is whether the conduct would create in
reasonable minds, with knowledge of all the relevant circumstances that a reasonable inquiry
woul d disclose, a perception that the official s
impartiality and competence is impaired. Commission Op. No. 01-02 (citing In re Williams, 701
A.2d 825 (Del. 1997)). Thus, in deciding appearance of impropriety issues, the Commission
looks at the totality of the circumstances. See, e.g., Commission Op. No. 97-23 and 97-42.

Here, Mr. Castagno has an obligation, when see
di sclosed the facts t o §b8d7éc). Eul disnlossre peonits.the 29 Del . C
Commi ssion to consider al/l of the Arelevant <circu

public, the public then knows the relevant information he has disclosed and should there be
facts that were not disclosed, he may be subject to disciplinary action. 29 Del. C. § 5807(c).

We have held that in deciding if there is an appearance of impropriety because of an
alleged professional or social relationship, it is improper to ascribe evil motives to a public
official based only on suspicion and innuendo. Commission Op. No. 96-75 (citing CACI, Inc-
Federal v. United States, 719 F.2d 1567 (Fed Cir. 1967). We believe that holding is consistent
with the Delaware Supreme Court decision which held that: Absent the existence of a conflict, it

would not disqualify an individual based on an wun
i mpropriety. o It noted that appearances of impro
Ai mprecise, | eading t gsuehdinshbstantiatecctaims weee sametimdbor eo v e

used as a tactical tool just to disqualify an official from participating when, in fact, there was no
conflict. Seth v. State of Delaware, 592 A.2d 436 (Del. 1991).

Consistent with those holdings and based on the totality of the circumstances, we
conclude that the mere allegation of a distant familial relationship is insufficient to establish an
appearance of i mpropriety when weighed against th
his first cousinswill  f i nanci ally benefit; (2) his cousins ar
or fact; (3) this issue was raised with Council long before he was a Council member; (4)
independent studies/assessments will be used in making the decision; (5) the studies and
assessments will be public records; (6) items 3, 4 and 5, diminish the possibility that the
decision will be based on favoritism; and (7) this opinion will be made public so that the public,
like this Commission, is aware of the relevant facts considered in concluding that there was no
violation.

Ill.  Conclusion



Based on the above law and facts, we find that the familial relationship between
President Castagno and his cousins is too remote and speculative to raise to the level of an
actual conflict or the appearance thereof.

01-337 Personal or Private Interestd State Officer Participating in State Contract Written

By Spouse: A St ate officerds spouse was counsel for, a
over which the State officer had decision making authority. The Commission, based on the

following law and facts, concluded the State officer should not review or dispose of the contract

matter.

The State officer was authorized to enter into agency contracts. Prior to assuming that
State position, the agency had contracted with an organization, and the contract was up for
renewal. Normally, a contract extension would be routine. However, the organization enacted a
new fee structure for the contract services. A competitor for government contracts for the same
services was challenging the fee structure in Cou
proposed contract extension, which included the new fee structure, was involved in the Court
action. The contract terms were identical to the fee structure language. The contract was not
publicly notice and bid, and by law did not need to be bid. That meant no competition against a
contract written by the officerbds spouse. The Co
contractwas morethanwi | | ing to challenge the status quo. 1
to the challenge, but the fee structure that constituted the contract was being challenged.

Applicable Law

(A) State officers may not review or dispose of matters if they have a personal or
private interest which may tend to impair judgment in performance of their duties. 29 Del. C. §
5805(a)(1). Whether an interest is sufficient to tend to impair judgment is an issue of fact under
this provision. Prison Health Services v. State, Del. Ch., C.A. No. 13,010, Hartnett, V.C. (June
29, 1993); see also, Beebe Medical Center v. Certificate of Need Appeals Board, Del. Super.,
C.A. No. 94A-01-0 0 4 , Terry, J . (June 30, 1995) , af fod, De l
(January 29, 1996).

(B) Byoperation of |l aw, an interest is automati ca
judgment i f the officialds action or inaction wou
accruing to a close relative to a greater extent than such benefit or detriment would accrue to
others of the same class or group. 29 Del. C. §5805(@)(2). n Cl ose rel ativeodo incl uc

29 Del. C. § 5804(1).

(C) State officers may not engage in conduct which may raise suspicion among the
public that they are acting in violation of the public trust and will reflect unfavorably upon the
State. 29 Del. C. § 5806(a). This is, in essence, an appearance of impropriety standard.
Commission Op. No. 00-03.

3. Application of Law to Facts

Obviously, the off i ceerdbesf isnpiotuisoen woafs fwciltohsien rtehl
spouse received a financial benefit from representing the contracting organization. However, no
facts indicated any direct benefit from the contract over which the officer had authority. Thus,
there may not have been a technical violation of 29 Del. C. § 5805(a)(2). However, Delaware



Courts have held that even if the close relative has no direct financial interest, it would be

Aprudent o for the offici al Harveyv.ZenmgiBoa&&dof hemsel ves,
Adjustment, Del. Super., C.A. No. 00A-04-007, J. Goldstein (Nov. 27, 2000). More significantly,

the Delaware Supreme Court has affirmed a decision interpreting 29 Del. C. § 5805(a)(1) which

held that conflicts can arise even if the official or a close relative would not receive a direct

financial benefit. Rather, the close business or personal relationship alone was sufficient to

require recusal. Beebe Medical Center v. Certificate of Need Appeals Board, Del. Super., C.A.

No. 94A-01-004, Terry, J. (June 30, 1995), a f fD&IdSupr., No. 304, Veasey, C. J. (January 29,

1996); see also, Prison Health Services v. State, Del. Ch., C.A. No. 13,010, Hartnett, V.C. (June

29, 1993).

In Prison Health, the Court held that although the State employee did not select the

contractor, and his participation was #Aindirect?o
i mproper o for him to discuss the contract with th
il dwvel 0O employee of one ofntracth Blo facts imficatedithatshe s e e ki ng
he or his spouse would personally benefit from the contract.

Here, the officerbés spouse handled the dispute

contract, and wrote the contract which the State officer was to approve or disapprove. Thus, the

State officer had more authority over the contract than the State employee in Prison Health, and

the officerb6s spouse had a more involPRrisod i nterest
Health. It may have appeared to the public that the officer would approve the contract merely

because it was writt eThatlsyottb sagthabdthefofficerevouldsio se,p o u s e .
but the | aw does not require an officeré6s judgmen
be, 06 or Araise suspicionsodo that it would be.

If a State official has a statutory responsibility that cannot be delegated, then the official
may proceed in the face of the conflict if there is full disclosure to the Commission. 29 Del. C. §
5805(a)(3). Here, the officer had statutory authority to delegate the contractual powers, duties
or functions to a Division Director. (Citation omitted). The officer was aware of that provision,
but was concerned that delegating the responsibilities to a Division Director would not serve
much purpose as that individual works for the officer, so it could still raise appearance of
improprietyissues. The of fi cerds assessment was correct. D
someone who works for the officerisnotacure-al | f or the fAappearance of i
However, the test for an appearance of impropriety is if the conduct would create in reasonable
minds, with knowledge of all the relevant circumstances that a reasonable inquiry would
di sclose, a perception that the official és abilit
and competence is impaired. Commission Op. No. 00-03 (citing In re Williams, Del. Super., 701
A.2d 825 (1997) (emphasis added)).

Here, the relevant circumstances were that there was no other person at a higher level
to whom the matter could be delegated; and the subordinate had been dealing with the contract
prior to the officer assuming the current position. There was no way to eliminate all possible
appearances of impropriety short of either the St
firm withdrawing from its long-standing contractual representation of the organization. The
Code does not require such remedies. Rather, it states that the official who has the personal or
private interest may not review or dispose of the
responsibilities, o0 there was no technical viol ati
for the officer, that individual would have full authority to act without consulting the officer. The
officer was aware that the power was relinquished and would not be involved with the contract.
Under the Code of Conduct, there is a presumption of honesty and integrity. Beebe, supra.



Thus, there is a legal presumption that when the full power and authority is given to that
individual, the officer will not interfere or assert powers over that contract. To do so would
subject the officer to disciplinary action, which is the incentive for complying with the law.

(D) Conclusion

Delegating the matter to a Division Director may not be the ideal solution. However,
based on all the relevant circumstances, it was the best solution under these particular facts.

01-23 71 Personal or Private Interestd Promotion of a Relative: It would not violate the Code

of Conduct i f a St at e o fidereddfee apdomotionlindle same agénayt i ve wa
if the officer were completely removed from reviewing or disposing of any matters related to the
close relativebs application, consideration for s

promoted, any subsequent matters related to that relative could not be reviewed or disposed of
by the officer.

(A) Applicable Law

State officers may not review or dispose of matters before the State where they have a
personal or private interest. 29 Del. C. § 5805(a)(1). A personal or private interest is one which
tends to impair independent judgment in performing official duties. 1d. Whether an interest is
sufficient to disqualify an official from participating under this provision is an issue of fact.

Prison Health Services v. State, Del. Ch., C.A. No. 13,010, Hartnett, V.C. (June 29, 1993).

Where a ficlose relativeodo is involved, by opera
requiring recusal if action or inaction on the matter would result in a financial benefit or detriment
to accrue to a close relative to a greater extent than such benefit or detriment would accrue to
others who are members of the same class or group of persons. 29 Del. C. 8§ 5805(a)(2)(a).
ACl ose relativeodo incl udhalfshlfosoidbloi ngs of the whol e

Further, State officers may not engage in conduct that may raise suspicion among the
public that the officer is engaging in conduct violating the public trust or which will not reflect
favorably upon the State. 29 Del. C. 8 5806(a). This is, in essence, an appearance of
impropriety test. See, e.g., Commission Op. No. 97-23 and 97-42.

(B) Application of Facts to Law

The State officerds ficlose relativeo was initi
be involved in the hiring, supervision, etc. Later, the officer was promoted to a decision-making
position with authority relative to such matters. When the close relative applied for a promotion
in a Division of the agency, the officer had such authority.

Because he is a Aclose relatived as defined by
provision that creates an automatic conflict. 29 Del. C. § 5805(a)(2). It was clear a decision on
the promotion could result in a Afinanci al benef i

make up the fAclass or group of per sonsficerwoeld err ed
not participate in the promotion decision from which the close relative could, if selected, derive a

financial benefit. The officer would not be involved: in deciding how the agency would

announce the job (e.g., inter-agency; intra- agency, or to the public); selecting or participating in

the promotion panel; or participating in the final selection. With those restrictions, 29 Del. C. §



5805(a)(2) would not be violated.

The next issue was whether the officer would be disqualified under 29 Del. C. §
5805(a)(1). Under that provision, we looked at more than just the narrow parameters of 29 Del.
C. 85805(a)(2). Specifically, while 8 5805(a)(2) looks only at whether there would be a direct
Aifinanci al b e nis broatler. brechi 58D 5diagqual i fication in fAar
a personal or private interest which tends to impair judgment. Here, if the close relative was
promoted, it would be a financial benefit. Beyond that, as he engaged in his day-to-day work,
issues may have arisen which entailed no specific financial benefit for him, but could be issues
where the officer normally would be involved in decisions that would impact him. For example,
if the officer reviewed or disposed of his performance evaluation, that may not result in a
financi al benefit to him, but certainly could rai
impaired in participating in that evaluation because of the close relationship.

However, again, the officer would not participate in performance evaluations, disciplinary
actions, etc., or work with the close relative on issues in his office, etc. If the officer did not
become involved in those matters, no facts indicated a violation of 29 Del. C. § 5805(a)(1).

Finally, we decided if the conduct would violate the standard against the appearance of
impropriety. The test for an appearance of impropriety is whether the conduct would create in
reasonable minds, with knowledge of all the relevant circumstances that a reasonable inquiry
woulddiscl ose, a perception that the officialds abilit
impartiality and competence is impaired. In re Williams, Del. Supr., 701 A.2d 825 (1997). Thus,
we looked at the totality of the circumstances. See, e.g., Commission Op. No. 97-23 and 97-42.

First, the officer was not involved in the original decision to hire the close relative; they
worked in different divisions of the State agency; the officer was not in a position to evaluate his
performance, etc. Second, the officer would not participate in any matters concerning the close
relative. That is what the | aw requires. Mor eov
decisions dealing with nepotism so was conversant with the need to stay as far removed from
decisions about the close relative as possible. Consistent with those opinions, the Division
Director, without input from the officer, would decide how the job would be announced, based
on the Merit Rules. Obviously, there would be less of an appearance that the posting was
geared towards him if, rather than an intra-agency announcement, the job were open to all State
employees or to the entire public. However, as long as the announcement comported with the
Merit Rules, and the officer was not involved (did not write the announcement; decide how it
would be announced, etc.), we did not require the Division Director to do more than required by
the law in terms of the announcement.

We further noted that the panel reviewing the applications and making the promotion
decisions would consist of persons other than just those from the State agency where they both
worked. It was expected that 3 to 5 people would be on the panel and 50% would not be from
the agency, but would be qualified to make the decision, and would proceed pursuant to the
Merit Rules. The officer would not participate in the panel, or select the panel.

If the close relative was promoted, the position was at least two levels removed from the
of ficerds position. Tthe wlgse relative wauid svorknvath theeoffigereom t e d t h
matters relative to his job. Regarding decisions to be made about him, if the Division Director
needed to go to a higher level, the matter would be taken to a Senior level executive in another
Department. Additionally, the two were not physically located in the same building. Thus, the
of ficer could not obser ve -wmdaywakmoeeaih apositionth e r el at



have the knowledge to agree or disagree with any performance evaluation, disciplinary action,
etc., and would not participate in such matters.

We were very aware of how sensitive State employees and members of the public are to
the issue of nepotism. However, the law does not preclude relatives from working for the same
State agency. Rather, it prohibits relatives from participating in decisions about their own
relatives. This would not occur. Further, the officer and Division Director were aware of the
need not only to insure that the officer did not participate, but also had taken affirmative steps to
insure procedures were in place if issues regarding the close relative arose.

We cannot overemphasize the need for the officer to stay as far removed as absolutely
possible from issues dealing with the close relative. The issue of nepotism has resulted not only
in complaints to this Commission, but in challenges alleging unfair hiring practices under the
Merit Rules and challenges through the Court system in the award of contracts. See, Brice v.
State, Del. Supr., 704 A.2d 1176 (1998) (court found facts surrounding the hiring of a relative
were fAthe most blatant discri minaRrisoniHealhbased on ne
Services v. State, Del. Ch., C.A. No. 13,010, Hartnett, V.C. (June 29, 1993) (improper for State
empoyee to have #Alimitedd and Aindirectd and Aunsu
private employer sought State contract).

In Prison Health, a Department of Corrections (DOC) employee gave a list of DOC
employees to a representative from Administrative Services who was selecting a committee to
deci de which company would receive a State contra
low-level employee in one of the companies. The DOC employee also attended a meeting
where the contract was discussed and asked three questions. He did not vote on the selection;
no facts indicated that the selection committee did not make the decision based on a complete
understanding of the contract requirements or that his spouse would receive any particular
benef it from the contract decision. The Court twioc
unsubstantial, o6 but found that HAundoubtedlyd even
specifically noted this case so that it was clear that even activities which may appear to be
innocuous could result in a challenge based on a conflict of interest.

(C) Conclusion

With that warning, and having considered all the relevant circumstances that a
reasonable inquiry would disclose, at least with the facts known at this time, we found that as
long as the officer did not participate and the precautions described above were taken by the
of ficer and Division Director, t here was not a pe
official duties with integrity, impartiality and competence was impaired. However, the officer, nor
the Division Director, nor the Commission, could possibly foresee all circumstances that may
arise regarding the close relative. Accordingly, if any issues arose where the officer or the
Division Director needed further guidance, they were advised to return to the Commission with
the particular facts of that situation.

01-207 Personal or Private Interestd Board Official Who Sued Board Cannot Review
Similar Lawsuit: A local government official was elected to a Board which must go into
executive sessions to discuss a complaint filed against it. A complaint had been filed against
the Board by a former State employee. The local elected official was also a former employee,
and had filed a similar complaint against the Board. The Board intended to have executive
sessions to discuss the litigation, and asked if the local elected official should participate in



executive sessions where the similar complaint is to be discussed. Based on the following law
and facts, the Commission concluded that the official should not participate as it would
constitute a conflict, or at least the appearance thereof.

(A) Applicable Law
The Code of Conduct provides that no State employee, officer or honorary official may:

(1) review or dispose of any matter pending before the State in which he has a
personal or private interest. 29 Del. C. § 5805(a)(1). A personal or private interest is an interest
which tends to impair independent judgment in performing official duties with respect to that
matter. Id.;

(2) use public office to secure unwarranted privileges, private advancement or gain.
29 Del. C. § 5806(e);

(3) engage in any activity beyond the scope of his public position which might
reasonably be expected to require or induce him to disclose confidential information acquired
through his public position. 29 Del. C. § 5806 (f);

(4) beyond the scope of his public position, disclose confidential information gained
through his public position, nor shall he otherwise use such information for personal gain or
benefit. 29 Del. C. § 5806 (g);

(5) pursue a course of conduct which will raise suspicion among the public that he is
engaging in acts which are in violation of his public trust and which reflect unfavorably upon the
State and its government. 29 Del. C. § 5806(a).

(B) Facts

Both former State employees worked for the same agency. When their employment
contracts were not renewed, both then sued the Board. Both suits were against not only the
Board but individual board members. The defendants were identical in both suits, except for
one person. The boarddés |l egal counsel asked the
executive sessions discussing the other suit because it was believed that the suits were
sufficiently similar that the elected official could obtain information during the legal strategy
sessions that could assist him in his complaint.
elected Board member, he had a duty to the public to be present. Further, he did not believe
that the cases were so sufficiently similar that he would gain any advantage from participating in
the legal strategy sessions.

The first issue was whether the complaints were similar.

While the specific facts differed, the allegations that were the foundation of the complaint
were essentially the same--misuse of State funds and resources. Each complaint was further
similar in that both: (1) were suing the same Board;(2) were suing identical board members
individually, except for one named defendant; (3) alleged misuse of government funds; (4)
alleged their performance reports were unfairly rated; (5) alleged their contracts were not
renewed and no reasons were given; and (6) alleged the reason for the low performance reports
and non-renewal of the contracts was retaliation for observing, reporting and discussing conduct
they believed was contrary to policies, practices and law. The complaints overlapped



substantially in legal theories. Both alleged that their conduct in speaking about what they

considered was improper conduct was protected by the First Amendment; that retaliation for

such speech deprived them of their civil rights. Both brought claims of civil rights violations

under 42 U.S.C. 8 1983. Both alleged thattheirconduct was protected under t
AWhistle blowero statute. Both alleged breach of
dealing and intentional interference with a contractual relationship.

Based on the above facts we concluded there was a substantial overlap in the two
complaints.

(C) Application of Law

Having found a substantial overlap in the complaints, the next issue was whether the
facts were sufficient to require the official to recuse himself from confidential legal strategy
sessionson t he other former employeeds compl aint.

(2) Applying Restrictions I f there is a fiPer ¢

The Code of Conduct prohibits State employees, officers and officials from participating
in reviewing or disposing of matters before the State in which they have a personal or private
interest. 29 Del. C. 85805(a)(1). A personal or private interest in a matter is an interest which
tends to impair a personébdés independent judgment i
to that matter. Id.

The officialds | egal counsel appeared to sugges
provision, 8§ 5805(a)(1), were defined by § 5805(a)(2). Reading the law in that manner, he
concluded that for the | aw to applsyltinatifamiali per sona

benefit or detriment to the State official or a close relative or that the official or close relative

have a financial interest in a private enterprise which would be affected by action or inaction on

the matter to a lesser or greater extent than others similarly situated as provided by 8

5805(a)(2)(a)and (b). He sai d the financi al benefit must be a

interest in the subject matterdo and it could not
knowledge acquired in discussing the other complaint.

For a number of reasons, we did not agree that § 5805(a)(2) defined the parameters of §
5805(a)(1). First, the Code of Conduct has a clear and specific definition section. See, 29 Del.
C.85804. Second, within the clear text of A 5805(a) (1)
per sonal or private interest is one which tends t
within that provision the | aw spetksiotuerwbatocoh
the Delaware Supreme Court has affirmed an interpretation of § 5805(a)(1) independent of §
5805(a)(2). See, Beebe Medical Center v. Certificate of Need Appeals Board, Del. Super., C.A.
No. 94A-01-004, Terry, J. (June 30, 1995), a f fD&ldSupr., No. 304, Veasey, C. J. (January 29,
1996). Fourth, we have held that § 5805(a)(1) is a codification of the common law restriction on
public officials having a personal or private interest. Commission Op. Nos. 97-24; 97- 30; and
00-04. That is because conflict of interest statutes generally do not abrogate common law
conflict of interest principles. 63C Am. Jur. 2d Public Officers and Employees § 253 (1997).

Under the common law, the restriction on government officials participating when there
was a fAconflict of interestd or a fApersonal or pr
and/or a direct financial interest. (See cases cited in Commission Op. Nos. 97- 24; 97-30; and
00-04). Those Delaware cases show that conflicts can arise from more than just a familial



relationship or from a direct financial benefit. Subsequently, the General Assembly codified the
restriction on Executive Branch officials partici
in 29 Del. C. § 5805(a)(1).

The Delaware Supreme Court affirmed an interpretation of § 5805(a)(1), where the
all eged fipersonal or private interesto of a State
direct pecuniary interest. Beebe, supra; See also, Prison Health Services v. State, Del. Ch.,
C.A. No. 13,010, Hartnett, V.C. (June 29, 1993)(no direct pecuniary interest). Neither Beebe or
Prison Health considered the statutory terms of § 5805(a)(2). Harvey v. Zoning Board of
Adjustment of Odessa, Del. Super., C.A. No. 00A-04-007, J. Goldstein (January 12, 2001),
cited by the official, is a decision by the Superior Court (not by the Delaware Supreme Court)

and is distinguishable. For exampl e, Acl ose relativeso were inv
wouldbet he | ogi cal starting point for the Courtds in
provision, but went on to note that while the Board members were not required to recuse
themselves due to any financi al i nter @®t soi,t Amawy
been p o dUsdertBeebe add Prison Health, we must consider 29 Del. C. §5805(a)(1) and
make a factual determination of whether the offic
require his recusal. We also considered other Code of Conduct restrictions.
(2) The Official©os AnPersonal or Private I nt e
First, the officialds fApersonal or private int
resolution to the complaint he had brought against the Board and the individually named
of ficials. A positive resol uti on shealegetithaithe ser ved
defendant sdé6 actions resulted in his character and
Mor eover, he asserted that the defendantsd conduc

had a financial interest in a positive resolution, even though under the applicable authorities
(Beebe, etc.) a direct financial interest is not required for there to be a Code violation.

Were those interests sufficient to tend to impair his independent judgment in performing
official duties related to the other complaint? The law does not require that his judgment
actually be impaired; o Sdey29 beh@.t 5805a)(dy.oMolealer,it endo t
under the appearance of impropriety standard, the conduct need not actually result in a violation
of the public trust, it needSem2IDgl. Chi&5806(a)e suspi ci o

Here, if the official participated in legal strategy sessions where the other complaint was
discussed, he would gain insight into what strategy may be used in defending against his
complaint, which we found raised similar issues, identical legal theories, and was against the
same defendants,wit h one exception. I n discussing the str
represents the Board and identical named defendants (except one), in both suits, could certainly
discuss the same defenses, same applicable case law, and same applicable statutes. Further,
in discussing if the Board should consider settlement, the amount of settlement, or whether to
press forward to trial, counsel would have to reveal what he saw as the likelihood of success
under various scenarios, reveal what figures might be used in settlement discussions, etc.

The official posited that because the cases were not factually similar, he would not gain
any benefit from participating in those discussions. We disagreed. First, some strategy
discussions are not based on the facts. Fore x ampl e, t he Boardés attorney
discuss with the defendants whether, regardless of any facts, it wanted to further expend
government funds by going to trial or strive for a settlement to resolve the matter without further
expense. Alternat i vely, the Boardés attorney may have wan



the federal Courtds recent ruling in the other ca
on its next course of action. That particular ruling was decided as a matter of law, not of fact.

The Boardodés attorney may have also wished to disc
on dealing with the officialédés similar suit. As
they would certainly see the parallels and may wish to discuss the implications. Further, as both
complainants raised a 42 U.S.C. § 1983 claim, decisions on one could affect the other because

81983 recognizes that civil rights claims can sometimes be established by proving a pattern of

misconduct by government officials.

I f the official participated, his fApersonal or
tended to impair his judgment in making decisions regarding the other complaint, in violation of
29 Del. C. 8 5805(a)(1), or his participatoni n such di scussions may have f
that his judgment tended to be impaired, in violation of 29 Del. C. § 5806(a).

3) Use of Confidential Information/Use of Public Office

We noted that by law, strategy sessions, including those involving legal advice or opinion
from an attorney-at-law, are closed to the public under the Freedom of Information Act when an
open meeting would have an adverse effect on the bargaining or litigation position of the public
body. 29 Del. C. § 10004(b)(4). In other words, the proceedings are confidential. That law
recognizes that those who have an adverse interest in the pending or potential litigation against
the government may glean helpful information in their own legal actions against the government,
whether or not their facts, legal theories, etc. are identical. Here, the official had that adverse
interest in pending litigation. Beyond those who have adverse interest, the General Assembly
excluded the entire public from such sessions, even those who did not have a legal action
pending and may gain no benefit from hearing the discussion. By exempting even those without
any adverse interest, the General Assembly recognized that discussions on legal strategy
between government attorneys and their government clients must be shielded. This permits the
attorney to fully explore the matter with his clients and gives his clients the freedom to engage in
conversations that those with an adverse interest are not entitled to discover. It is difficult to
believe that the defendants who were being sued by two former State employees would feel
free to have an open discussion with their legal counsel in front of one of those people, because
of the similarity in the cases. Fur t hgatonto i t woul
basically screen every word said by the defendants to insure they did not make statements in
one case that could be construed as admissions in the other; that they did not speak on matters
which may be protected under the attorney-client privilege; that they did not speak on matters
that would not normally be discoverable; etc.

Legal counsel for the board, who represented the Board and the named defendants in
both complaints, believed that there was a sufficient overlap between the two complaints that
discussions of the other complaint could benefit the official in his similar complaint. As he is
defending both suits with essentially the same defendants, allegations, legal theories, etc., we
must give weight to his evaluation of the two cases. Further, we must couple that fact with our
own evaluation of the overlap between the complaints based on reviewing the two complaints.
As noted above, while there were factual differences, there was a substantial overlap between
the named defendants, the types of alleged improper actions, the legal theories, and the law on
which those theories were based.

By contrast, the officialédés | egal counsel was
was not as intimately conversant with both complaints. By hearing what defense theories the
Board would use and identifying the law it would argue, the official would be in a position to



pass the confidential information to his legal counsel which could gain for him an advantage that
no other person with an adverse interest against the government would be entitled to hear.
Also, a discussion on what figures may be available or appropriate for a similar case, could
assist the official in negotiations he might subsequently have with the same defendants in his
similar complaint.

If the official participated in the discussions, he could gain confidential information as a
result of his public position, and might reasonably be expected or induced to use such
information for his personal gain or benefit in violation of 29 Del. C. § 5806(f) and (g), or his
participation in the meetings could fAraise suspic
induced to improperly use or disclose such information, in violation of 29 Del. C. § 5806(a).

(4) There was No Exemption from the Code of Conduct for Elected Officials

It was argued that because the official was elected by a large number of voters that he
had a public obligation to attend the meetings. No Code provision states that the number of
votes received is a basis for letting an elected official participate in the face of a conflict of
interest. If those were the rules, no elected official would have to recuse themselves when they
had a conflict. The restrictions would then become meaningless.

Finally, no facts indicated that other elected Board members, who were not named
defendants, and did not have a personal or pri
obligation, 0 to the extent there wiaveyosupsa, Thu
where, although the recusal would have been prudent, it was impossible for others to perform
the function. We also noted that the official was not a named defendant in the other complaint.

Thus, his presence was not required to participate in his own defense.

vat
S

Theof ficial 6s Apublic obligationo under the Cod
employees and officials subject to that law--elected ornot--Ai must hol d the respect
confidence of the people, 06 and avoblidtrustawhilict whi c
creates a justifiable Iimpression among the public
5805(1). To achieve that goal, the General Assembly provided standards to guide their conduct
and noted that A s o pearesdvaahtdgovechraentdahit violation sheréoly
should subject the violator to «criminal penalties

Here, the standard prohibiting State officials from reviewing or disposing of State
matters if they have a personal or private interest in the matter is one that carries a criminal

penalty of wup to one year6s i mprisonment and/ or a
and willfully violating that provision. 29 Del. C. § 5805(f). Thus, compliance with that
provisionisdeemed Avital . o

The restrictions on improperly using or disclosing confidential information; using public
office for public gain; and engaging in conduct that will raise suspicion of a violation of the public
trust, carry administrative penalties. However, compliance with those provisions can be
achieved here by not violating the criminal provision.

(D) Conclusion
Based on the above | aw and fact s, t h-e of ficial

-both pecuniary and non-pecuniary--in his complaint against the Board and the named
defendants that prohibited him from participating in executive sessions of the School Board



where legal strategy on a similar complaint was discussed with counsel.

01-147 Personal or Private Interestd De ci si onds AlDogarizatidm dfla Stétes

of ficer has a Apersonal or private interestod in a
decision to another, he must promptly file a full written disclosure on becoming aware of a

conflict. 29 Del. C. § 5805(a)(3). We held in a prior opinion that this officer had no authority to

delegate his statutory responsibilities. Commission Op. No. 01-05. Thus, we do not address

that i1issue again. Here, as his disclosure was #dapr
the law.

However, he asked if, as a matter of law or fact, there was a conflict so he would have a
definite ruling and not have to filassumed a conf i
his uncle had a close affiliation with an entity which was seeking a license extension through his
office, and he was the only person authorized by statute to make the decision.

The Code of Conduct has two provisions dealing
The officer noted in his disclosure that he did not believe he had a conflict under 29 Del. C. §
5805(a)(2)(a) and (b). That section identifies two situations which automatically create a

ipersonal or private interesto which tends to i mp
officer or his close relative would accrue a financial benefit or detriment to a greater extent than
others in the same c¢class or group of persons; or

enterprise has a financial interest that will be affected to a lesser or greater extent than other
similarly situated private enterprises. In other words, by operation of law, there will always be a

conflict under that section if the person is a fic
benefitdo that ot herds noitmirleaxreliwesi t Haet endbtveadult hat t
relativedo does not include Auncled and his uncl e

Del. C. § 5804(1). We agreed that, as a matter of law, the situation did not substantiate a
conflict under 29 Del. C. § 5805(a)(2)(a) and (b).

However, that cannot end the inquiry because we must decide if the facts would
substantiate a conflict under any other provisions. See, e.g., Commission Op. Nos. 96- 61 and
00-04. (State officers said there was no conflict because their situations did not fall within the
definitions of terms in 29 Del. C. § 5805(a)(2), but Commission found conflicts under other
provisions).

The other section dealing with fperso@dal or pr
That section is not | imited to narrow definitions
Rather, it recognizes that a State official <can h

limited parameters. It is a codification of the common law restriction on government officials.
See, e.g., Commission Op. Nos. 00-04 and 00-18.

At common law and since its codification, Courts and this Commission have recognized
that the provision covers varicwsnandeloat ipongshitgs itn
that are not enumerated as they are in the other section. See, cases cited in Commission Op.
Nos. 00-04 and 00-18. Delaware Courts have held that under the common law, which has been
codified, the issuel odr whrithatre tihet dipests@nias suf fi
judgment o i fact,&otof lae as in & 5805(a)(2). See, e.g., Shellburne, Inc. v.
Roberts, Del. Ch., 238 A.2d 331 (1967) (under common law, where complainant alleged
government officialhad fAper sonal interest, 0 and Aconflict of
social relationships, and used public office in furtherance of such personal interest, court held



determination was issue of fact); Prison Health Services v. State, Del. Ch., C.A. No. 13,010,

Hartnett, V.C. (June 29, 1993) (Court held that whether there was a sufficient personal interest

to require recusal under the State Code of Conduct was an issue of fact). Thus, at common law

and as codified, this section permitted consideration of whether a particular relationship was

either sufficient to create a conflict or too attenuated to create a conflict. See, Commission Op.

No. 96-42 (improper for State employee to participate where brother-in-law would be affected by

decision); but see, e.g., Commission Op. No0.00-18 ( al | egati on of f@Apersonal 0
that State officer would financially benefit from decision was too remote and speculative).

Where a relationship is not withinnsthgvedefinit
rise to a conflict under 29 Del. C. § 5805(a)(1). Commission Op. No. 96-42 (improper for State
employee to participate in decision where brother-inl awés company wdulwk ,lmenef i
l' i ke uncles, are not dce§5805@)®) woddnat applg, bub8 e r el ati ve
5805(a)(1) could.

Aside from the 8§ 5805(a)(1) restriction, the Code prohibits State employees from
engaging in conduct that may fAraise suspiciono am
the public trust and his actions will not reflect favorably upon the State and its government. 29
Del. C.85806(a). Thi s is basically an 0apQommissianmOp.edNo.of i mpr o
91-02. The Commission has held that:

[T]he significant import of Section 5806(a) is that employees are to pursue a course of
conduct which wil!/ not fAraise suspicionodo that the
and its government. 0 29 Del. C. A 5806¢(a). Actu
thatacours e of conduct could Araise suspiciono that tt
Commission Op. No. 92-11.

Here, the provision which appears to be violated is the restriction on reviewing or
di sposing of matters if therkichwaldt@ndiopmparsonal or p
judgment in performing official duties. 29 Del. C. 8 5805(a)(1). His official duties required him
to decide certain licensing issues. His uncle was on the board of an organization seeking to
have its license extended. As a board member, and because of a past elected position, the
uncle had substantial power and influence in the State. While he may not receive a direct
financi al benefit from his nephewbs State decisio
organization--if not, the Board on which he sat would not want the extension. This was not a
remote and distant relative. The issue of whether the license should be extended had been
contentious. In fact, members of the public had questioned why he was making the decision
and noted the familial relationship. The public could well suspect, and it was clear that at least
some of the public did suspect, that his decision could result from favoritism or preferential
treatment for his uncleds organization.

Based on those facts, the majority of the Commission concluded that, at a minimum,
there was an appearance of a conflict. This is not to say that his judgment was, in fact,
impaired, only that it could raise suspicions among the public that it was. However, we also
noted that when he encountered the situation, he promptly and fully complied with filing the full
disclosure mandated by law. That is all the law required, and it provides that such full
disclosures are confidential. 29 Del. C. 8 5805(3). However, he elected to more fully disclose
the situation by making it a matter of record at the application hearing. Moreover, his decision
could be appealed. Accordingly, while concluding that a conflict existed, the law permits him to
act after filing a disclosure, and he fully comported with the law, as required by 29 Del. C. §
5805(a)(3).



01-0571 Personal or Private Interestd Inability to Delegate Conflict: A State officer notified
the Commission of a possible conflict of interest because as a private attorney he had assisted
some clients in purchasing real estate. At that time his clients discussed the possibility of
applying for a certain type of State license. However, they planned to pursue that on their own.
Thus, he was not involved in any matters related to their license application. At the time of the
purchase, he was not aware that he would be considered for the position of the State official
who was responsible for issuing this type of license.

After he accepted the St atienwpssthedulédifosa f or mer c |
hearing. By statute, he was required to decide if the application would be approved. State
officials may not review or dispose of matters if they have a personal or private interest that
would tend to impair independent judgment in performing their official duties. 29 Del. C. §
5805(a)(1). However, there is an exception which provides that, if there is a statutory authority
that cannot be delegated, the State employee may exercise responsibility with respect to the
matter, if promptly after becoming aware of the conflict he files a written statement with the
Commission disclosing the personal or private interest and explains why the responsibility could
not be delegated. 29 Del. C. § 5805(a)(3). After a review of his statutory duties, the
Commission concluded that, as a matter of law, there was no one to whom he could delegate
his statutory duty to rule on the application.

Here, he i mmediately contacted the Commi ssiono
statement and faxed it to the Commission to comply with the prompt disclosure requirement.
While the Code states that such disclosure is confidential, 29 Del. C. § 5805(a)(3), he chose to
disclose the situation to the participants at the application hearing and make it part of the record.

00-321 Personal or Private Interestd Representing Private Enterprise Before Own
Agency: WAIVER GRANTED. NOTE: When a waiver is granted, proceedings before the
Commission become a matter of public record. 29 Del. C. § 5807(a).

Dear Mr. Carter:

The State Public Integrity Commission, based on the following law and facts,
grants a waiver for you to accept a grant from the Delaware Heritage Commission
(DHC), of which you are a member, to update a history you wrote in 1984 on former
Governor John Townsend. When a State employee, officer or honorary official does
business with the State, they must submit a "full disclosure" to the Commission. 29 Del.
C. 8 5806(d). "Full disclosure™ means sufficient information to decide if the conduct
violates the Code. Here, you and the agency acknowledged that accepting the grant
would result in a violation, and asked for a waiver. The prohibitions requiring a waiver
are: (1) the restriction on contracting with the agency to which you are appointed, 29 Del.
C. § 5805(b)(1);and (2) the requirement for public notice and bidding, 29 Del. C. §
5805(c). The Commission may grant a waiver if the literal application of the prohibition
is not necessary to achieve the public purposes of the statute or would result in an
undue hardship on the employee or the agency. 29 Del. C. § 5807(a).

The public purpose served by prohibiting contracting with one's own agency was
noted in a 1971 Court opinion. W. Paynter Sharp & Son v. Heller, Del. Ch. 280 A.2d
748, 752 (1971). In Heller, the Court upheld an agency's decision not to contract with



one of its appointees, saying that when State officials contract with their own agency the
concern is that the award of such contracts "has been suspect, often because of alleged
favoritism, undue influence, conflict and the like." The Court noted that, at that time, the
State had no conflicts of interest law. Subsequently, the Code of Conduct was passed,
and restricted State officials from dealing with their own agency. 29 Del. C. §
5805(b)(1). This insures that State officials do not use their influence within their own
agency to affect the decisions of their colleagues or employees or use their access to
information or influence within their own agency to obtain preferential treatment, unfair
advantage, or unwarranted privileges, private advantage or gain. Commission Op. No.
98-23.

As the public purpose is to insure the contract does not result from favoritism,
undue influence, etc., we looked at why DHC wants to contract with you. DHC selected
you to update the history of former Governor Townsend because in 1984, many years
before you were a DHC appointee, you wrote a lengthy history on Governor Townsend.
In writing that book, you obtained historical documents, conducted interviews,
established a trusting relationship with the family, etc. DHC is now publishing histories
on all of Delaware's former Governors as part of a series. Thus, you are the person
most familiar with the history of the former Governor, and have the information and
expertise to update the book. Further, other authors have been selected to write
histories of other former Governors. Thus, this is not a unique opportunity created solely
for you. The histories will be completed in a consistent format and made available for
purchase at $5. You will not receive any portion of those sales. In updating your 1984
book, you will accomplish such things as adding footnotes to make it more scholarly,
adding information that was not included in the initial writing, etc. Also, you will scan the
existing book into a desktop publishing program to reformat it so it will be consistent in
appearance with the other histories in the series. An additional step you will take that
other authors are not taking is to make the book camera ready.

Based on those facts we conclude that the public purpose--insuring that the
contract was not based on favoritism, undue influence, etc.--has been served. Thus, the
literal application of the restriction against contracting with one's own agency is not
necessary to serve the public purpose and a waiver is granted.

Regarding the requirement for public notice and bidding, Delaware Courts have
held that: "Statutes dealing with bidding on public work are to be construed in the light of
their primary purpose--to protect the public against the wasting of its money. These
statutes seek to prevent waste through favoritism and yet permit proper supervision over
the qualifications of the bidders. Thus, there is the desire to see that public officials have
public work done as cheaply as possible." Fetters v. Mayor and Council of Wilmington,
Del. Ch., 72 A.2d 626(1950); Heller, supra; and Delaware Technical and Community
College v. C&D Contractors, Inc., Del. Supr., 338 A.2d 568 (1975). The Code of
Conduct includes two methods by which the Commission can address the issue of
expenditure of funds on a State contract: (1) public notice and bidding or (2) insuring that
there is arms' length negotiation. 29 Del. C. 5805(c). Public notice and bidding aids in
avoiding favoritism by creating a public record that insures such things as qualifications
of bidders and fairness in prices. Here, public notice and bidding would be merely
perfunctory because of the reasons given above concerning why your qualifications
resulted in your selection. Thus, to insure the public purpose is served we review your
situation under the arms' length negotiations standard.



Delaware Courts, in ruling on arms' length negotiations, have noted that the
"most economically meaningful way to judge fairness is to compare the price paid with
the price likely to be available in alternative transactions.” Commission Op. Nos. 98-23;
99-17 (citing Oberly v. Kirby, Del. Super., 92 A.2d 445(1991)). Here, DHC plans to
contract with you for $4,000. It said that authors of history books on other former
governors are being paid $3,000, but the additional money is because you will make
your book camera ready, while the other authors will not. DHC will undertake the tasks
and associated costs to make the other authors' books camera ready. Thus, the actual
costs to the agency is essentially the same for all authors. Accordingly, your contract
appears to be no more favorable than what is being paid as the market price to other
authors writing histories of former governors. We also note that when a contract is
publicly noticed and bid, the results become a public record so that the public has
access to information on the contract. Access to this information instills public
confidence that the contract was not issued out of favoritism, etc. While public notice
and bidding will not occur in this case, by law, when we grant a waiver the proceedings
become a public record. 29 Del. C. § 5807(b)(4). Thus, the public will know that its
concerns, such as the potential for favoritism, use of public office for an unfair advantage
or gain, etc., were addressed. Therefore, the literal application of the requirement for
public notice and bidding is not necessary to serve the public purpose, and a waiver of
that prohibition is granted.

00-1971 Personal or Private Interestd Self-Employed as a Licensed Professional:

|. Facts

A State employee was a licensed professional in his capacity as a State employee. He
also had a private professional practice. As a result of his private practice, he had, on occasion,
been hired to conduct certain evaluations on persons who were prosecuted by the State, and
been asked to serve as the defendant's expert withess. In a case where he was to serve as the
defendant's expert witness, the State represented a Division of his Department in bringing the
prosecution. The question was raised about whether his private representation created a
conflict of interest. As a result, he did not see the client or testify in that case. In his private
practice, he also evaluated minors who may have been involved in criminal matters who may
concurrently be active with other Divisions in his Department. Although he also evaluated
minors in his State practice, the private clients were not State clients in his Division. In those
cases, he was hired by the minors' public defender or private attorney to conduct certain
evaluations. He gave his written evaluations to the attorneys. He may have to testify
concerning the evaluations in criminal litigation prosecuted by the State, but not by, or for his
Division. The request indicated that he also may be hired as a defense expert when the State
represented agencies other than his own. No further facts were given regarding those cases.

Il. Background to Decision

The State employee and his agency sought as much guidance as possible, not only for
him, but for other licensed professionals in the agency. This Commission must base its
opinions on the particular facts of each case. 29 Del. C. § 5807(c). However, the purpose for
issuing synopses of advisory opinions is to be used as guidance. 29 Del. C. § 5809(9). For
example, the Commission has issued decisions on a State employee seeking outside
employment as an expert withess and to a State employee who might be called as a fact



witness. Commission Op. Nos. 91-19 and 99-53. Also, this opinion may assist in guiding other
licensed professionals in the agency.

lll. Applicable Law
(A) Requirement for a Full Disclosure if Regulated by, or Doing Business with, the State

Any State employee who has a financial interest in a private enterprise which does
business with, or is regulated by the State, must file a written statement with the Commission
fully disclosing the same. 29 Del. C. § 5806(d). The filing of such disclosure is condition of
commencing and continuing employment or appointed status with the State. Id.

As a licensed professional, this individual's private practice was regulated by the State.
(Citation omitted). Thus, a full written disclosure was required. "Full disclosure" means
sufficient information for the Commission to decide if there is compliance with the Code of
Conduct. See, e.g., Commission Op. No. 98-23. As noted above, some details of his outside
employment had not been fully disclosed. Further, nothing indicated if his private practice was
limited only to being an expert witness against the State and/or its agencies, or if his practice
was broader, e.g., fact witness, representation before State entities other than the Court, etc.,
such that the Commission would need to consider those factors. Thus, no attempt was made to
decide if those situations created a conflict of interest.

(B) Restrictions on Holding Other Employment

There is case law interpreting government restrictions on its employees who have
outside employment. See, Annotation: Validity, Construction and Application of Regulations
Regarding Outside Employment of Governmental Employees or Officers, 62 ALR 5th 671.
However, there are few cases interpreting outside employment restrictions based on the
particular fact situation of a government employee who, in his outside employment, testified
against the government as an expert witness for a private party. See, Hoover v. Morales, 5th
Cir., 164 F.3d 221 (1998); FDIC v. Jefferson Bank and Trust, D. Colo., 46 F. Supp. 2d 1109
(1999); Young v. United States, W. D. Texas, 181 F.R.D. 344 (1997); and Dean v. Veteran's
Administration, N. D. Ohio, 151 F.R.D. 83 (1993); Conrad v. United Instruments, Inc., W.D.
Wisc., 988 F. Supp. 1223 (1997); and EEOC v. Exon Corp. v. United States Department of
Justice, 5th Cir., 202 F. 3d 755 (2000).

As guidance to the agency, we noted that in Morales, a State statute and policy
imposing a complete ban on outside employment as an expert witness, without applying any
criteria other than the fact that the expert witness would take a position contrary to the State,
were found unconstitutional because they were based solely on speech content (State
employees would testify opposite to the State). However, the Court said restrictions based on
factual justifications such as ethics laws on outside employment dealing with conflicts of interest
did not pose the same problem. Id. That statement was confirmed by cases in which various
States and the United States Supreme Court have upheld restrictions on outside employment
by government employees which deal with conflicts of interest. See, 62 ALR 5th 671; See,
Sector Enterprises Inc. v. DiPalermo, N.D. NY, 779 F. Supp. 236 (1991) (dealing with 1st
Amendment issue and citing a line of Supreme Court cases).

Unlike the statute in Morales, Delaware's Code of Conduct does not ban outside
employment based solely on speech content. Rather, it prohibits a State employee from having
any interest in any private enterprise or incurring any obligation which is in substantial conflict



with the proper performance of his duties in the public interests. 29 Del. C. § 5806(b). It
specifically restricts accepting other employment if it may result in:

(1) impaired independence of judgment in performing official duties;

(2) preferential treatment to any person;

(3) official decisions outside official channels; or

(4) any adverse effect on the public's confidence in the integrity of its government. 29 Del. C. §
5806(b) (emphasis added).

In a New York case, the Court addressed the concerns raised when State employees
had a private business which offered the same type of services privately, as they did on their
State job. Sector Enterprises, Inc. v DiPalermo, N.D. NY, 779 F. Supp. 236 (1991). The Court
said that "multiple conflicts of interests are inherent when a State employee purports to act on
behalf of an outside venture." First, it noted that: "the exigencies of private practice and the
convenience of private clients require communication and sometimes actual representation, with
concomitant distraction, during the regular duty hours...required to be devoted to the
employment; and occasionally the incidental use of an official library, telephone and other
facilities to accommodate the temporal and other necessities of private practices." The Court
added that there was an "inevitable conflict created by the limited time and resources for the
employee to perform two jobs." Id. at 246. Likewise, this Commission considered the time
involved to hold a second job and considered when the employee will perform the private
activities in deciding if the other employment creates an interest which is in "substantial conflict"
with performing official duties, which is prohibited by 29 Del. C. § 5806(b). See, e.g.,
Commission Op. No. 98-14.

Here, no facts were given to indicate that the employee was operating his private
enterprise during the hours when he should be performing his official public duties. However,
because his private practice involved litigation, the Commission noted that the inherent nature of
preparing for litigation may result in the attorneys/clients who hire him from his private practice
seeking him out during State duty hours. While this raised some concern, by law, public officials
are entitled to a presumption of honesty. Beebe Medical Center v. Certificate of Need Appeals
Board, Del. Super., C.A. No. 94A-01-004, Terry, J. (June 30, 1995), aff'd, Del. Supr., No. 304,
Veasey, J. (January 29, 1996). Thus, we assumed that he was not conducting his private
business during State duty hours. However, even assuming that was true, it did not cure the
other concerns raised below.

One concern is that his professional expertise was in an area where there were few
other licensed professionals. Thus, if his own agency needed access to his expertise, and he
already had a client/case in his private practice in that matter, he would not be available to his
own agency. That could result in his having an obligation that could preclude him from
performing his public duties. The other concerns arose in the context of the specific restrictions
on outside employment if "it may result in" (1) impaired independent judgment in performing
official duties; (2) preferential treatment to any person; (3) official decisions outside official
channels; or (4) any adverse effect on the public's confidence in the integrity of its government.
29 Del. C. § 5806(b) (emphasis added).

First, we emphasized that 29 Del. C. § 5806(b) only requires a showing that a course of
conduct "may result in" a violation of the Code provisions. Commission Op. Nos. 92-11; 99-34.
Second, the restriction prohibiting conduct that may result in "any adverse effect on the public's
confidence in the integrity of its government,” is basically an "appearance of impropriety" test, as
is the restriction, found in 29 Del. C. 8 5806(a), against engaging in any conduct that may "raise



suspicion" that the public trust is being violated. Commission Op. Nos. 98-11; 98-23; 98-31.
Thus, the law does not require an actual violation. Commission Op. Nos. 97-11; 98-14. It only
requires that it "may result in an adverse effect on the public's confidence" or that it may "raise
suspicion "that the dual employment holder is acting in violation of the public trust. Id; See also,
29 Del. C. § 5811(2) (public officers and employees should avoid even the appearance of
impropriety where they have a financial interest); See also, Commission Op. No. 99-35 (citing
63C Am. Jur. 2d Public Officers and Employees § 252 (actual conflict is not the decisive factor;
nor is whether the public servant succumbs to the temptation; rather it is whether there is a
potential for conflict)). To decide if there was an appearance of impropriety, the Commission
weighed the totality of the circumstances--facts diminishing an appearance of a conflict and
facts lending themselves to an appearance of a conflict. Commission Op. No. 96-78. We
weighed the following facts and law to conclude that the totality of the circumstances creates, at
a minimum, the appearance of a conflict if this State employee served as an expert witness for a
private client against another Division in his own Department.

(1) Impaired judgment in performing official duties. In his State capacity, no facts
indicated he reviewed or disposed of any matters related to the adult client who was
prosecuted. That was because his official responsibilities within his Division entailed evaluating
minor children, not adults. It also did not appear that in his State capacity his judgment involved
making decisions about the private adult client's minor child because the request for the
advisory opinion stated that he had no contact with the client or the client's family previously.
Rather, it appeared that the official decisions on this particular case were made by a separate
Division within his Department, which is statutorily tasked with bringing these types of cases.
Additionally, since the matter was to be prosecuted by the Attorney General's office, that agency
also would be responsible for State decisions regarding the case. No facts indicated that he
was involved in those State decisions. Those facts diminished the possibility that his judgment
would tend to be impaired, which is prohibited by 29 Del. C. § 5805(a)(1) and 29 Del. C. 8
5806(b)(1).

(2) Preferential treatment to any person: As noted, he had no official decision-making
authority over the adult private client, or the private client's minor child in this particular case.
Those facts diminished the possibility that he could have given preferential treatment to his
private client, (e.g., used information from or about the minor child obtained in his official
capacity to aid the private client). Further, in this case, he decided not to testify after a question
of a conflict was raised. Thus, any interest in insuring preferential treatment for his private client
apparently became moot. However, had he proceeded to serve as the expert in this action
brought by another Division within his Department and prosecuted by the Attorney General, it
would raise a number of possibilities that may have resulted in preferential treatment for the
private client, and raised the appearance of, or actual possibility of, violations of other Code
provisions. Specifically, had he proceeded as the defense's expert in this case, it may have
resulted in his representing or otherwise assisting his private enterprise before his own agency,
which is prohibited by 29 Del. C. § 5805(b)(1). That is because the agency and the Attorney
General's office, in deciding whether to proceed with a prosecution may have wanted to
consider such things as information from the defense's expert witness. That could mean that he
would have to represent his expert opinions to his own agency in order for it to evaluate his
expertise in making their decision on whether to proceed with a prosecution. The purpose for
prohibiting State employees from representing or otherwise assisting a private enterprise before
one's own agency, is to insure that one's connection to the agency does not result in the use of
undue influence, preferential treatment, and the like. Commission Op. No. 98-23. Because his
own colleagues would evaluate his private expertise as an aid to deciding if they would proceed,
it could raise the specter that he had used undue influence on his colleagues or that their



judgment was impaired in their decision making, raising the appearance that his client would
receive preferential treatment because of his status within his agency. Similarly, if he testified at
trial, his own agency's expert would have to evaluate his testimony, expertise, etc., for such
purposes as cross-examination, etc. Again, it would have raised an appearance of impropriety
concerning the validity and fairness of such evaluations by a representative for his own agency.

(3) Official decisions outside official channels: No facts indicated that this provision
may have been violated in this particular case. However, when a private client of his had a
connection to another Division within his own agency, it placed him in a position where it may
raise the appearance that because of that connection, he could circumvent official channels to
obtain a benefit for his private client.

(4) Other Adverse Effects on the Public's Confidence in its Government:
Additionally, serving as an outside expert in cases against his own agency may result in an
adverse effect on the public's confidence in its government, because it may appear that he was
acting in violation of other provisions of the State Code of Conduct. As noted by the agency, it
had an electronic database with confidential information on agency clients. The Code of
Conduct prohibits the improper use or improper disclosure of confidential information gained as
a result of one's public position. 29 Del. C. § 5806(f) and (g). This is not to say that he had, or
would, use confidential information from his agency's database to assist him in preparing as an
expert, or deciding whether to undertake representation. Moreover, the agency said that there
were restrictive measures used to limit access to the information. However, because of the
possibility of accessibility to data from another Division within his agency that could assist him in
preparing as an expert in his private cases, it may result in at least an appearance of improper
use of confidential information which would benefit his private client, and his private practice.
While he stated that any expert hired by the defense would have been able to obtain that
information through discovery, we noted that the rules of discovery do not necessarily require
that all information held by one party be given to the other party. Thus, he might have the
benefit of information that would not have been discoverable. Further, other experts would not
have personal access to the database in advance of discovery, while the State employee would
be in a position to have access to the data which might aid him in deciding if he wanted to
consider taking a case.

In Sector, the Court noted that where State employees hold outside employment in the
same field as their State work, it "creates an appearance of impropriety" because of the
perception that the State employees have an unfair advantage. The Court specifically noted
that the State employees in Sector had access to the State's computer system, which could be
an aid to them in their private business. Here, the agency also raised the issue of loyalty to his
agency if he testified against his own agency. The Delaware Supreme Court has specifically
addressed some issues that arose when a licensed professional, as a result of outside
employment, represented an opposing interest in a matter involving the State. In Re Ridgley,
Del. Supr., 106 A. 2d 527 (1954). While Ridgely, was a common law decision, the Commission
has held that pursuant to the rules of statutory construction, since the General Assembly did not
specifically overrule common law, such decisions have precedent in interpreting the statutory
provisions. Commission Op. Nos. 97-24 and 97-30. In Ridgely, the Court held that where the
licensed professional (a lawyer) held outside employment that "his private interest (outside
employment) must yield to the public one." Id. at 4 and 7. The Court said because the private
employment must yield to the public one, it need not decide if his dual employment resulted in a
violation of the professional code of ethics for lawyers. The Court held that it was "manifestly
improper" for him to accept private employment in State matters and "engage in litigation or the
prosecution of claims against a fellow member"” of his agency's (Attorney General) staff. 1d. at



7. The Court also said that when Ridgley represented the opposing side against an
administrative board which he represented in his State position, "the result was the unseemly
appearance in the court of two State's attorneys, one endeavoring to uphold the State's case
and the other to overthrow it." Id.

Since that common law decision, the General Assembly enacted a provision which
requires that: "Each state employee, state officer and honorary state official shall endeavor to
pursue a course of conduct which will not raise suspicion among the public that he is engaging
in acts which are in violation of his public trust and which will not reflect unfavorably upon the
State and its government.” 29 Del. C. § 5805(a). Here, the State employee, like the attorney in
Ridgley, was a licensed professional. Similarly, if he were to serve as an expert withess in a
case against his own Department, it may result in "the unseemly appearance in Court" of him
contesting his own Department's case, while an official representative of his agency attempted
to uphold the Department's decision to prosecute. Moreover, had he and his agency's
representative both testified in this matter, it would have placed him in the position of evaluating
the testimony and expertise of colleagues of his own agency.

IV. Conclusion

Based on the foregoing facts and law, we concluded that his outside employment as an
expert witness in cases being prosecuted by or brought on behalf of another Division within his
own agency, may result in, at least an appearance of a conflict, if not an actual conflict.

00-181 Personal or Private Interestd Ownership in Business: NOTE: Generally, advisory
opinions or complaints are confidential. 29 Del. C. § 5807(d) & § 5810 (h)(1). However,
applicants for advisory opinions, or the person charged in a complaint, can give the
Commission written authorization to release the information. 29 Del. C. § 5807(d)(1) & §
5810(h)(1)(1). In the next case, such authority was given.

I. INTRODUCTION

The State Public Integrity Commission issued a ruling on March 31, 2000 holding that
Dale R. Dukes, a Sussex County Council member, and the other Sussex County Council
members did not have conflicts of interest which would disqualify them from participating in a re-
zoning matter scheduled for presentation at the April 4, 2000, meeting of Sussex County
Council. That ruling stated that an opinion providing a more detailed discussion of the law
would be forth coming. What follows is that further discussion of the law.

II. JURISDICTION AND FACTS

On March 7, 2000, a complaint was filed with the Public Integrity Commission alleging

t hat Mr . Dukes (hereinaft er CdurRieneemhemrdag haveta) , a Suss
conflict of interest and should not participate in a vote on a re-zoning matter on April 4, 2000, or
thereafter. The matter to be considered was Car |l
AiFreemano) proposal ely8B7 atresvnear kepwiclalglgnd irtoxai 2 89%5H-t

home devel opment . The Freeman proposazbnetheeded Co
acreage from its status as Farm and Agriculture to a high-density zone. It was alleged that if Mr.

Dukesd pahtbBcppavatle company, Dukesdé Lumber Co. ,

was approved, and if Freeman or his subcontractors then decided to buy building supplies from



his company. By statute, when a complaint is filed, the Respondent has statutory rights to such
things as personal service of the complaint, a specific time to answer, an opportunity to be
heard, and the right to subpoena witnesses, etc. See, 29 Del. C. § 5810. Mr. Dukes waived
such rights so the Commission could expedite its proceedings and render a decision before the
April 4, 2000, Sussex County Council meeting. Mr. Dukes did, however, request an advisory
opinion under 29 Del. C. 8 5807(c) concerning the issue.

Because other County Council members had private business interests which could
all egedly profit, the Countyds | egal counsel, Ric
their situations. The other Council members and their private enterprises were: (1) Lynn J.
Rogers, President, Rogers Sign Company, Inc., a commercial sign and outdoor advertising
company; (2) Finley B. Jones, Jr., President, M.A. Willey & Sons, a steel material supply
company; (3) George B. Cole, Realtor, Sea Coast Realtor (Eastern Sussex County) and owner,
Beach Plum Antiques; and (4) Vance C. Phillips, president, Vance Phillip, Inc., Woodrow W.
Phillips Spray Co., V.P. Produce, and Realtor, Laurel Realty (Western Sussex County). The
only Council member who had a contract or an account with Freeman was Mr. Rogers, who did
approximately $1,000 worth of sign work as a subcontractor for a company which contracted
with Freeman on an earlier and different project. All Council members denied that they had: (1)
an agreement with Freeman for future contracts; (2) sold any real property to Freeman; or (3)
own or had an interest in any land in the vicinity of the development which would benefit from
this project if it was approved.

lll. APPLICABLE LAW

Complainant alleged that common law decisions prior to the enactment of the State
Code of Conduct were not applicable. We decided that issue in 1997. See, e.g., Commission
Op. Nos. 97-24 and 97-30. We held that the Code of Conduct provision which restricts
government officials from reviewing or disposing of matters before their government entity if
they have a personal or private interest which tends to impair their independent judgment in
performing official duties is a codification of the common law. Conflict of interest statutes do not
generally abrogate the common law unless expressly so provided. Id. (citing 63 Am. Jr. 2d
Public Officers and Employees § 253). The General Assembly did not expressly abrogate the
common law. Nor did it impliedly repeal the common law restricting officials from participating
when a conflict of interest was alleged in a zoning situation. Delaware courts have recognized
that there must be order, certainty, and stability in land use laws. See, e.g., Stafursky v. County
Council of Sussex, Del. Ch., C.A. No. 1242, C. Allen (August 12, 1987); Acierno v. Folsom, Del.
Supr., 337 A.2d 309 (1975). To hold that the common law did not apply could result in the
Commission de-stabilizing long-standing Delaware decisions on zoning and conflict of interest
restrictions.

At common law, when government officials acted on zoning matters and a conflict of
interest or personal interest was alleged, the standard to be applied depended on whether the
government officials were acting in a: legislative, ministerial, or quasi-judicial capacity. (See
cases cited herein). The decision on which standard to apply turns on the particular facts--e.g.,
what is the alleged fAipersonal or private interest
of ficialés judgment; what type of zoning interest
capacity (role) in deciding the zoning issue. Having concluded that common law decisions
apply in this situation, we next addressed the facts in the context of the three common law
standards which Courts have applied when an alleged conflict results from a zoning matter.

IV. BACKGROUND TO THE DECISION



(A) Zoning Decisions in General

Council Member Dukes6 authority to vote on the
because he had a private business which might allegedly benefit from a favorable decision on
the matter. When Delaware Courts review challenges to zoning decisions, a threshold issue is
whet her the decision maker was participating i n:
capacity; or (3) a Aministerial 0o c dapzoningt vy . Thi s
challenge, e.g., due process, Freedom of Information (FOIA) violation, or conflict of interest.
See, e.g, Lawson v. Sussex County Council, Del. Ch., C.A. No. 1615-S, C. Allen (August 6,
1995) p. 8 (zoning is a fMpledgi s laajtud eglbansEiv )o,n, 0 but
Shellburne, Inc., Del. Supr., 281 A.2d 608 (1971) (zoning hearings of Levy Court were quasi-
judicial in nature); Green v. Sussex County Planning and Zoning Commission, Del. Ch., 340
A.2d 852(1974) (zoning hearing of County Council is basically similar to the law making process
of any legislative body); East Lake Partners v. City of Dover Planning Commission, Del. Super.,
655 A.2d 821(1974)); See also, other cases cited herein).

If the capacity in which the official acts is legislative, then substantial deference is given
and courts will decline to question the motives of the official who participated in the zoning
decision, even if a possible presence of a conflict of interest is alleged. See generally, Zoning:
Proof of Bias or Conflict of Interest in Zoning Decision, 32 Am. Jur. Proof of Facts 3d § 5
(hereinafter AZoni ng: Sdereg.plfawsonfat 8R0 (wten zoningi€onf | i ct 0)
viewed as a legislative action, the court will not substitute its judgment for the legislative body,
absent fraud or bad faith); Krahmer v. McClafferty, Del. Super, 288 A.2d 678 (1972) (when
government body acts in legislative capacity, courts will not inquire into the motives of, or
inducements to, the officials as to what may have influenced them in passing the act or
resolution, absent fraud or bad faith).

A more probing standard is used if the act is characterized as quasi-judicial. Id; See,
e.g., Shellburne, Inc. v. Roberts, Del. Supr., 238 A.2d 331(1967) (when quasi-judicial body acts,
there is a presumption of honesty and integrity and court will look at motive if complainant
establishes a prima facie case to overcome th
Aministerial 06 when t hehpraisioryand certaipty tieasnothirig ks &eftito wi t
discretion or judgment. Darby v. New Castle Gunning Bedford Education Assoc., Del. Supr.,
336 A.2d 209, 211(1975). Where government officials are bound by zoning regulations, there is
no discretion of choice involved. State ex rel. Rappa v. Buck, Del. Super., 275 A.2d 795 (1971).
Thus, if the matter is merely fiministerial o the p
immaterial. Since Mr. Dukes and the other Council members do exercise discretion and
judgment in ruling on zoning matters, we held tha

e pr
h su

(B) Identifying the Capacity in Which the Council Members are Acting

Having disposed of the Aministerial standard, o
County officials would be acting in a legislative or judicial capacity. Delaware Courts decided if
an official is acting on a zoning matter in a legislative or quasi-judicial capacity; or a combination
thereof by looking at the specific structure of the land-use laws. There is no Delaware case
dealing directly with which test would be applied to Sussex County Council members in a re-
zoning situation. However, Delaware Courts have decided the standard to be applied under the
specific zoning laws of other counties and cities. See, Lawson, C.A. No. 1615-S (zoning is a
il egislative function, 6 ulu tcCosadr,@8L A2¢60&(zohigy ar e AQgqua
hearings of Levy Court are quasi-judicial); East Lake, 655 A.2d 821 (comparing site



development decisiont o subdi vision decision, Court recoghni z
could act, in part, in all three capacities). From those decisions it is clear that the capacity in

which an official acts turns on t héws Astipsl exi ti es
Commission found no authority interpreting which capacity would apply to Sussex County

Council members based on the structure of the Sussex County Zoning laws, we tested the

issues under both the legislative and quasi-judicial standards.

(1) LEGISLATIVE CAPACITY STANDARD

Delaware Courts will not inquire into the motives of public officials who act in a legislative
capacity on zoning actions if they act within the scope of their admitted powers, unless the
complaining party proves bad faith or fraud on the part of the official. Campbell v.
Commissioners of Bethany Beach, Del. Supr., 139 A.2d 493 (1958). In Campbell, it was alleged
that zoning Commissioners approved the zoning of a new state highway through Bethany
Beach, because it would increase their individual property values. Id. at 496-497. The
Del aware Supreme Court said there was fnabsolutely
or f rld atd96.0lt noted that as a matter of law, the Commissioners had complete power
to act on the matter. Id. Regarding the allegation that they were motivated to approve the

request because of their desire for personal gain
the property lying east of Delaware Avenue would presumably benefit from any increase in
value as a result of a new highway. Id. at 497. AThe mere fact of pos

their personal properties did not preclude their participation, because as a practical matter, no
Board of Commissioners could then be obtained to validly consent to a new highway since, by
law, all Commissioners were property owners. Id.

As in Campbell, it is fipossibled that al/l Counci | me m
ordinance was passed. For examplIMe, MBru&kemadn bfumil gih
supplies; Mr . Findleybs steel materi al s; Mr . Col e
Colebs antigues to dress up the developerédés show

coming of the new development or identifying the location, etc. But Mr. Dukes and the other

Council members each represented that they: (1) had no agreement with Freeman for future

contracts; (2) had not sold any real property to Freeman; and (3) did not own or have an interest

in any land in the vicinity of the development which would benefit from the project if it was

approved. Under the statut e, and at common | aw,
interest, 0 sufficient to impair his judgimeoht, com
honesty an dBeebeMedigarCenter; Inadv. Certificate of Need Appeals Board, Del.

Super., C.A. No. 94A-01-004, J. Terry (June 30, 1995) a f fD&ldSupr., No. 304 (January 29,

1996); See also, Shellburne, 238 A.2d 331(when acting within scope of authority, there is a

rebuttable presumption of good faith and propriety of conduct that inures to all public officers);

Mack v. Kent County Vocational-Tech Sch. Dist., Del. Super., C.A. No. 86AAU-2, J. Bush (May

20, 1987) . However, the compl aint recited Athe m
then Mr. Duk e s i mpleaded alegations musttbe accepield as truee Kershaw

Excavating v. City Systems, Inc., Del. Supr., 581 A.2d 1111 (1990). However, inferences and

speculative facts are not to be assumed as true without specific allegations of fact to support

such inferences or conclusions. Ber gst ei n v .. DEleCh.a4b3 A.2d 463 (1988),0

appeal den. Del . Supr., 461 A.2d 695 (1983) (alleged
benefit from decision). Here, it was merely al/l
ordinance was passed and if the developer then decided to do business with one or all of those

officials. This allegation was more tenuous than in Campbell, where the Court ruled that there

was no evidence of fraud or bad faith. Id. at 139 A.2d 493. Where there is ho showing of bad

faith or fraud, Courts will dismiss the complaint. Klaw v. Pau-Mar Construction Co., Del. Supr.,

e



135 A.2d 123 (1957). Accordingly, we dismissed the complaint against Council Member Dukes,
and advise Mr. Dukes, and all Council members, that to the extent any action on the re-zoning
matter would be in their legislative capacity, they were not precluded from participating.

(2) JUDICIAL CAPACITY STANDARD

We found that even under the stricter judicial/quasi-judicial standard there was no
violation of the State Code of Conduct. When the judicial standard is applied, complainant must
again overcome fia strong pr es Beehe MedoalCentér,INc.o.nesty a
Certificate of Need Appeals Board, Del. Super., C.A. No. 94A-01-004, J. Terry (June 30, 1995)
a f fD&ldSupr., No. 304 (January 29, 1996). Delaware Courts have noted how remote and
nebulous alleged conflicts can be. Thus, for the interest to be sufficient to require an official to
recuse himself, the claim cannot be merely conclusory. Shellburne, 238 A.2d 331; Camas v.
Delaware Board of Medical Practice, Del. Super., C. A. No. 95A-05-008, J. Graves (November
21, 1995). We have held that claims cannot be based on suspicion and innuendo. There must
be hard facts. Commission Op. No. 96-75 (citing CACI, Inc-Federal v. United States, Fed. Cir.,
719 F.2d 1567(1967)). Here, the hard facts supported the presumption of honesty and integrity.

(C) There is no evidence of a violation of 29 Del. C. § 5805 (a)(2)(b) or (a)(1).

Officials may not review or dispose of matters if they have a personal or private interest
which tends to impair independent judgment in performing official duties. 29 Del. C. § 5805

(a) (1) . By |l aw, an officialds judgment would ten
benefit to a lesser or greater extent than other private enterprises similarly situated. 29 Del. C.
A 5805 (a)(2)(b). Here, the allegations merely s

profit Aifo the ordinance was pass erddecidedrioddo ii f 0 Fr
business with Mr. Dukes. The allegations required several assumptions before any interest

would exist: (1) the ordinance would pass; (2) the developer or his subcontractors would use Mr.

Dukesd company or t he c¢ o mpeaspand(3)therfcompaniasevouldCounci |
benefit to a greater or lesser extent than other similar private enterprises. Such assumptions

were too indefinite and speculative to support a finding of a disqualifying conflict of interest,
particularly in lightofeach member of Council ds deni al of the e
related to the planned project.

Even assuming the first two speculative requirements were met, no facts supported the
allegation that their private enterprises would benefit more than other private enterprises which
offered similar products or services. For example, the developer could deal with a building
supply company other than Mr. Dukesdé from the sam
Building Supply. Similarly, he could select companies other than those of the remaining Council
members for the other goods and services he needed. As no facts indicated that the Council
Member sé6 businesses would benefit to a | esser or
private enterprises, the allegations failed to meet the element required by law--that their
financial interests would benefit to a greater extent than others similarly situated.

The next question was whether the speculative, prospective interests would be sufficient
to create any associational relationship fApersona
members and Freeman which would tend to impair judgment under 29 Del. C. § 5805 (a)(1).
NfRThe decision as to whether a pgishdcaessaidlyafactuant er e st
one and depends wupon the cir c PnsenHaaltlcSersicemific.vt he par
State, Del. Ch., C.A. No. 13,010, V.C. Hartnett lll (July 2, 1993) (citing Van Itallie v. Borough of
Franklin Lakes, N.J. Supr., 146 A.2d 111, 116 (1958)). In Van ltallie, it was alleged that an



official who participated in a zoning decision had a personal interest because his brother-in-law
held a low-level position with the company seeking the zoning action. The Court held that the
of ficialdés familial relationship with an employee
was not an interest sufficient to require recusal. Similarly, Delaware Courts have held that the
mere allegation of a relationship without additional facts to support a charge of a conflict of
interest is insufficient to state a claim. Camas v. Delaware Board of Medical Practice, Del.
Super., C. A. No. 95A-05-008, J. Graves (November 21, 1995) (no facts were given to support
an allegati on t martal redatioSshiadreateda fcdnflictobimteiest where her
spouse investigated a claim of improper medical practice for his employer, a private hospital,
against a doctor of that hospital, and the same matter came before her State board). Here, all
Council members denied that they had any agreement with Freeman for future contracts, etc.
No facts indicated any personal or private ties to Freeman. Thus, the allegations of a personal
or private relationship were speculative and conclusory, without facts to support the type of
relationship between the officials and Freeman that was sufficient to create the type of interest
which Courts deem to be sufficient.

(D) The Facts Do Not Support the Claim of an Appearance of Impropriety

As the conclusory and speculative allegations were insufficient to establish that the
of ficials had the requisite Apersonal or private
were sufficient to support the allegation of an appearance of impropriety. In deciding if there
was an appearance of impropriety, we considered the totality of the circumstances.
Commission Op. No. 96-78. However, those circumstances must be contained within the
framework of the Codebs purpose which is to achie
impressiond that the Code is being violated by an
conduct so that citizens are encouraged to assume public office and employment. 29 Del. C. §
5802(1) and 5802(3). To achieve that balance, we must start with the strong legal presumption
of honesty and integrity to which public officials are entitled. Beebe. Added to that presumption
were the following legally significant facts:

(1) Capable Citizens Would be Discouraged from Holding Public Office if Remote and
Speculative Interests were Enough to defeat the Purpose of the Code of Conduct. The balance
that must be struck when public officials are alleged to have remote and speculative interests
was well expressed by the Court in a New Jersey zoning decision. The statute, similar to
Del awar eds, restricted | ocal pl anning officials f
directly or indirectly any personal or financi al

Local governments would be seriously handicapped if every possible interest, no

matter how remote and speculative, would serve as a disqualification of an

official. If this were so, it would discourage capable men and women from

holding public office. Of course, courts should scrutinize the circumstances with

great care and should condemn anything which indicates the likelihood of

corruption or favoritism. But in doing so they must also be mindful that to

abrogate a municipal action at the suggestion that some remote and nebulous

interest is present, would be to unjustifiably deprive a municipality in many

important instances of the services of its duly elected or appointed officials. The
determinations of municipal officials should not be approached with a general

feeling of suspicion, for as Justice Holmess a i d AUni ver s al di strus
uni ver sal i ncompetency. 0 Van Itallie at 269.



Similarly, we have held that in deciding if there is an appearance of impropriety because of an

alleged prior professional or social relationship, it is improper to ascribe evil motives to a public

official based only on suspicion and innuendo; not on hard facts. Commission Op. No. 96-75

(citing CACI, Inc-Federal v. United States, Fed. Cir., 719 F.2d 1567(1967)). That conclusion is

consistent with a Delaware decision where it was alleged that there was an appearance of

i mpropriety under a provision of the Lawyero6s Rul
business relationship created by the individual 6s
Court said: Absent the existence of a conflict, it would not disqualify the individual based on an

unarticulated concern for the "appearance of impropriety.” It noted that appearances of

i mpropriety claims have been criticized as being
Moreover, such unsubstantiated claims were sometimes used as a tactical tool just to disqualify

an official from participating when, in fact, there was no conflict. Seth v. State of Delaware, Del.

Supr., 592 A.2d 436 (1991).

As in Seth, here, the public position and private employment created the alleged
appearance problem, but there were no articulated, specific facts to support the claim. Just as
the rules of conduct for lawyers are not to be used for tactical purposes to disqualify officials
when there is no conflict, so too the State Code of Conduct should not be used for tactical
purposes to disqualify public officials when there is, in fact, no conflict. Here, based solely on
appearances without any supporting facts, it is alleged that Mr. Dukes should be disqualified
because he F#&infi gthhed Ppawdliaper 6s proposal i S appr ove
subcontractor decides to buy supplies from Mr. Du
members were questioned about the possibility that their private businesses might be
enhanced. The only complaint filed was against Mr. Dukes. After he was charged, the Town
attorney, understanding that if the charges against Mr. Dukes constituted a conflict of interest,
then all Council members would have the same conflict, sought an advisory opinion not only for
Mr. Dukes but for all Council members. Delaware Courts have noted that zoning decision
makers are residents of the town or county for which they are responsible. As such, they bring
their experience as citizens and residents of the town or county. When exercising judgment
they are required by their office to follow a process set-out by statute or dictated by due
process. They need not approach their duties with no preconceptions about the course that
would best promote the public good. Pettinaro Enter. v. Stango, Del. Ch., C.A. Nos. 1488,
1501, C. Allen (July 24, 1992).

(2) The Counci l Me mber s6 Discretion is Restrai
Having concluded that speculative claims do not support the purpose of the Code, we also note
that Sussex County Council Members were to comply with the State Comprehensive
Development law when making zoning decisions. 9 Del. C., Chapters 68 and 69. Delaware
courts have held that the State law limits the discretion of those making land use decisions and
that such Al imits on discret i obawsonaG.AeNol 161&] |y and
See, Green v. County Council of Sussex County, Del. Ch., 508 A.2d 885 (1986). Land use
decisions are also restrained by local zoning laws and regulations. See, Sussex County Code,
Chapter 99. The local restraints include the requirement that the developer must consult with
such sources as the Countyds Land Use Planning st
Depart ment of Natur al Resour ces; the State Fire M
technical representatives as deemed necessary. Id. Public hearings are held so property
owners can provide input, and a Committee then submitted a report with recommendations to
the Council. Id. Thus, the developerbés application was r ¢
compliance with not only the State comprehensive plan, but local ordinances and regulations,
with public input, before Council ever voted. As zoning laws limited the discretion of those
making | and use decisions, such Al iitnsiategedthadt di scr e



there may be an appearance that an officialds dis
a mere possibility that he might benefit from a land use decision.

(3) Like Delaware, other jurisdictions have held that claims of conflicts of interest in the
zoning context can be too remote and nebulous to require an official to recuse. A review of
case decisions from other jurisdictions, revealed that before the courts would hold that an
interest in the zoni ng adisuificient te craate & confliot,gheyxrequired der e d,
some ascertainable benefit; not speculative benefits based on conclusory allegations. See,
iZoni ng: Proof o WanBadlie k6 A2d d11l (958)f(clted loytDelaware Court in
Prison Health); Moody v. University Park, Tex. App., 278 S.W.2d 915(1955); and Touphoeus v.
Joy, N. J. Super., 196 A.2d 250 (1963). Complainant must overcome a strong legal
presumption of honesty and integrity. Beebe, C.A. No. 94A-01-0004; Mack, C.A. No. 86A-AU-2.
Here, the presumption of honesty and integrity was bolstered by facts which Delaware Courts
have found to be legally significant, such as the legal restraints imposed by State and local
zoning laws. In stark contrast, was the conclusory allegation that the activity could create a
strong potential for a conflict.

V. CONCLUSION

Based on the foregoing law and facts, the complaint against Council Member Dale
Dukes was dismissed as the speculative allegations fail to establish either a conflict of interest
or even the appearance of a conflict. Further, we found that all Council members, like Mr.
Dukes, might possibly enhance their private interests if the re-zoning request was approved.
However, they, like Mr. Dukes, could only be said to have a potential speculative interest, which
was insufficient to require recusal.

00-11 - Personal or Private Interestd Representing Clients Before Own Agency: An
individual was considering accepting an appointment by a Cabinet Secretary to serve on the
agency's strategic planning policy subcommittee to develop policies by one of the agency's
Divisions and one of its Commissions. He asked if accepting the appointment raised any Code
of Conduct issues. Based on his correspondence, the Commission found that the appointment
would raise an issue under the provision which restricts honorary State officials from
representing or assisting a private enterprise on matters before the agency to which they are
appointed. 29 Del. C. § 5805(b). The State appointment would require him to develop policy for
the particular Commission and Division, and he and members of his private enterprise would be
representing complainants or respondents before the same Commission and Division on issues
dealing with the policies. Under those circumstances, it would violate the Code of Conduct if he
accepted the appointment and he or his law firm represented clients before that same agency.

00-107 Personal or Private Interest--Interests Arising from Outside Hobby &
Employment: NOTE: Generally, requests for advisory opinions are confidential. 29 Del.
C. 8§5807(d). However, an exception to the rule of confidentiality is that the applicant for
an advisory opinion may give the Commission written authorization to release the
information. 29 Del. C. § 5807(d)(1) and § 5810(h)(1)(l). In the instance below, such
authority was given.

Dear Mr. Schrader:



This is the State Public Integrity Commi s si onds written opinion

raised in your request for an advisory opinion. You wanted to properly advise your Town clients
on complying with any Code of Conduct restrictions on their participation on a land use
ordinance. As you know, we concluded that: (1) Council President Orem was not required to
recuse himself; and (2) Council Member Susan White, who has recused herself from
participating, should comply with the post-recusal conduct discussed below.

I. Applicable Law

(A) Officials are restricted from reviewing or disposing of matters if they have a personal
or private interest which tends to impair independence of judgment in performing official duties.
29 Del. C. § 5805(a)(1).

(B) Officials are restricted from representing or otherwise assisting a private enterprise
before the agency by which they are associated by employment or appointment. 29 Del. C. §
5805(b)(1).

(C) Officials may not engage in conduct which may raise suspicion among the public that
they are engaging in conduct which would violate the public trust. 29 Del. C. § 5806(a).

(D) Officials are restricted from participating in official decisions if as a result of their
outside employment, their participation may result in: (1) impaired independence of judgment in
performing official duties; (2) preferential treatment to any person; (3) official decisions outside
of ficial channels; or (4) any adverse effect
government. 29 Del. C. § 5806(b).

Il. Facts Applied to the Law

ISSUE 1 - Does Robert H. Orem, Town Council President, have a
personal or private interest in the home-occupation ordinance such that
he should recuse himself from participating?

Town Council is to consider a zoning amendment on the use of private residences as
fifhome occupationodo sites. At a town meeting
letter signed by 17 persons. It suggested that Mr. Orem and Ms. White may have a conflict of
interest if they participate in a zoning ordinance decision. It alleged that Mr. Orem has a
ipossible conflict of interestd blasedaradteorkshop A
for the sale of handcrafted items. 0 By af fi
any plans to, receive any monetary reimbursement for any object constructed in my
woodwor king shop which is |l ocated in a garag
lifelong hobby and he develops such things as furnishings for his church, furniture for his home
and for others free of charge.

Mr. Orem may participate in the decision on the home-occupation ordinance. For Mr.

Orem to have a conflict, he must have a fdAper
ordinance. AHome occupat i otwity condected olely byanegr e n
more members of a family. o That definition

commer ci al enterprises. However, anot her or
Reading the business license ordinance in conjunction with the zoning amendment, leads to the

conclusion that the zoning ordinance applies
iper sonal and private interesto is in maintai

interest is not one that would be affected by the ordinance. The citizens who wrote the letter of
complaint said that he had fAa possible confl
home based craft workshop for t hepecslaiveandof ha
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conclusory allegation. Delaware Courts, in interpreting the Code of Conduct, have noted that is

a Astrong presumptiono of hon eBeebgMedical Certteev. act i ons
Certificate of Need Appeals Board, Del. Super., C.A. No. 94A-01-004, Terry, J. (June 30, 1995)

a f fD&ldSupr., No. 304 (January 29, 1996). Mr. Orem has submitted an affidavit that he does

not have a pecuniary interest at present or in th
that statement, whi ch carries the fAstrong presumption of h
speculative allegation. Conclusory allegations of conflicts of interest without specific factual

grounds are insufficient to state a claim. See, e.g. Camas v. Delaware Board of Medical

Practice, Del. Super., C.A. No. 95A-05-008, J. Graves (November 21, 1995). Accordingly, we

hold that Mr. Orem may participate in the decision on the zoning ordinance.

ISSUE 2 - As Ms. White will not be participating in her official capacity,
what is the proper post-recusal conduct to insure compliance with the
Code of Conduct?

Because Ms. White has a home-owned business, she contacted the Public Integrity
Commi ssion in December 1999 and was sent infor mat
Delaware Court decisions, etc., which discussed when officials should recuse themselves. In
that correspondence, she was advised that the Commission had never specifically ruled on
what limits would apply to officials after they recused themselves, and that she may, therefore,
wish to seek an advisory opinion. Based apparently on that correspondence, she decided to
recuse herself. However, her post-recusal conduct was questioned because, among other
things, she was attending and participating in public meetings, and had signed the d
protestod which said she and Orem may have conf i
advisory opinion. Those events occurred at a public meeting and were reported in The Wave.
The editorial concluded that if Ms. White had truly recused herself on the home-based business
ordinance, then her obligation was to remain neutral--even outside of Council Chambers. At
that point, your request had been sent to the Commission, identifying some post-recusal
conduct which you believed required advice from this Commission. The facts regarding Ms.
Whitebs signature on the Al etter of protesto were
your request was submitted. A private citizen sent The Wave article to this Commission on the
date before it met. That information was given to the Commissioners and you at the meeting,
so we could decide if those facts had relevance. As the Town Attorney, you recommend to
Town Council members who have been recused that they leave the meeting during
consideration of the matter. This precludes them from participating in any way in the
deliberation. Further, you advise them not to express oral opinions on the matter; not to gesture
or request third parties or others to participate or express opinions on their behalf; and to
generally conform themselves to the standards expected from judiciary members. You asked if
you should continue giving that advice to your Town clients in this matter.

(¢}

Ms. White wanted to attend the public meetings on the ordinance; did attend an
ordinance workshop; and wanted to know if she could speak at these public meetings. In
response to her inquiry, it was noted that the Commission had not specifically addressed an
of f i ci-seetudabconpluxtsand it was suggested that she could seek an advisory opinion.
See, Ltr to Ms. White, p.2. As Town Attorney, you are now acting on her behalf to obtain
clarification on the advice you should give her.

First, the statute clearly states that even if an official recuses himself, he may respond
to questions if asked. 29 Del. C. 8 5805(a)(1). From that language, it appears the official would
not have to leave the meeting, and could comment if asked. However, it appears that Delaware
Courts have indicated that where it is proper for the official to recuse, it is then improper to



comment even i f the comments are fAneutr al and unb
Aindirect an dSee, BeecbelVedical Centerasl Certificate of Need Appeals Board,

Del. Super., C.A. No. 94A-01-004, Terry, J. (June 30, 1995) a f fD@ldSupr., No. 304 (January

29, 1996) and Prison Health v. State, Del. Ch., C.A. No. 13,010, V.C. Hartnett, Il (June 29,

1993). Also, the Code restricts officials from representing or otherwise assisting a private

enterprise before their own agency. 29 Del. C. 8 5805(b)(1). The purpose of that restriction is

to insure that there is no undue influence and/or that they will not receive preferential treatment

from their colleagues. Thus,totheextentMs . Whi t eds participation coul c
Airepresenting or otherwise assistingo her private
Council), then her participation should be restricted.

We note that fArepresenti ng reausalis distubsedrnetiordye as si s
in Delaware cases, but also in a federal court decision interpreting a similar federal ethics
law. Van EE v. EPA, D.C. Dist. Ct., 55 F. Supp. 2d 1 (1999). In Van EE, the employee wanted
to speak at public meetings regarding the use of certain federal lands. The meetings were not
before his own agency. The Court held the government had a compelling interest in restricting
a federal empl oyeebs speech before federal agenci
all circumstances, only before the federal agencies. The applicable Delaware law, in this
situation would only restrict her activities befo
interest is to insure not only compliance with the law, but also insure that there is no appearance
of i mpropriety. The concerns of improper appeara
addresses their own agency, and when the audience is aware that the speaker is an employee
of that agency. Van EE.

Here, Ms. White wants to engage in conduct which the Code restricts--representing or
otherwise assisting a private enterprise before her own agency. Moreover, as noted in Van EE
the appearance of impropriety is fisurely greater?o
own agency, but certainly the audience at the Ocean View town meeting will know she is a
Town official because they elected her to that position. Other federal case law supports the
restriction on her activities, such as having others speak on her behalf. Where one purpose of
the ethics restrictions is to insure the official does not exercise undue influence on their
colleagues, even if the official does not participate at all in the meeting, by being in attendance
he potentially could have used his inside knowledge to help direct the statements and activities
of those participating. United States v. Schaltenbrand, 11th Cir., 922 F.2d 1565(1991).
Accordingly, based on the above law and facts, we conclude that the advice you have been
providing to your Town Council clients regarding post-recusal conduct comports with the Code
of Conduct in this particular situation.

lll. Conclusion

We find and hold as follows: ( 1) Mr . Orem does not have a fiper
in the zoning matter, and, therefore need not be recused; (2) Ms. White has properly recused
herself from participating because of her fAperson
and(3 Ms. White should continue complying with the
assistingdo her private enterprise before her own

00-091 Personal or Private Interestdé Hear i ng Of fi cerds I ntelhest i n Bc
Commissionwas askedi f any restrictions applied to a State
Boarddés members, concerning participation in a cl



hearing officers. The Commission found that some restrictions do apply. The agency, in most
instances, had already implemented ways to avoid violating the Code of Conduct.

I. Applicable Law

State employees, officers and honorary State officials may not review or dispose
of matters in which they have a personal or private interest which tends to impair
independent judgment in performing official duties. 29 Del. C. § 5805(a)(1). Such persons also
may not engage in conduct that may raise suspicion that the public trust is being violated. 29

Del. C. § 5806(a). An actual violation is not required as this provision only requires conduct that

~

imay raise suspicion, o and i s, therefore, basi

Commission Op. No. 93-12.
II. Application of Law to Facts

Several State employees were legal advisors to a Board. They also may serve as
hearing officers, in lieu of the Board, if the parties consent. One hearing officer petitioned for
certain benefits, and the decision on her petition would normally be heard by this Board, or one
of its hearing officers. The hearing officer had a lawyer to represent her before the Board.
Another lawyer will represented the opposing side. The lawyers, and members of their firms,
regularly appeared before the Board or its hearing officers. The hearing officer who filed the

claim would not participate in her official capacity on her own case. However, the agency asked

if the circumstances created other conflicts and, if so, how to resolve those issues. The
agencyds questions and our conclusions are

(A) Would it violate the Code of Conduct for the State employee who

sought the benefits to provide legal advice to the Board on cases being
handled by: (1) her | awyer or her |
opposing sidebs | awyer or his | aw f

The St at e e regitequiyed lebdts give lagal advice to the Board and draft its
decisions. Her personal or private interest was her business relationship with her attorney
who regularly appeared before the Board. Business relationships can create a personal or
private interest that requires recusal of a State employee, even where the official would not
directly benefit from the decision and where any comments by the official were neutral
and unbiased. Beebe Medical Center v. Certificate of Need Appeals Board, Del. Super., C.A.
No. 94A-01-004, Terry, J. (June 30, 1995) a f fD&ldSupr., No. 304 (January 29, 1996).

awyer
irm ?

(@)
(7]

cal

Moreover, even where the officialés participation

held that he should not have participated. Prison Health Services Inc. v. State, Del. Ch.,
C.A. No. 13,010, V.C. Hartnett lll (July 2, 1993).

While the State employee might not directly benefit from her decisions on other cases
handled by her | awyer or her | awyerds f i rtm,
and substantial as she would be giving legal advice to the Board and drafting its opinions. The
same rationale applied to her reviewing and disposing of matters involving the opposing lawyer
or his law firm. As in Beebe and Prison Health, it could appear that her judgment in performing
official duties could be impaired because of her business relationship. The agency had
assigned other hearing officers to hear cases presented by those two attorneys and their firms.
It expected to continue the arrangement. Thus, if the State employee did not serve as legal
counsel to the Board in cases presented by the two attorneys, or their firms, she would not be

t

he

S



violating the restriction against reviewing or disposing of matters where there is a personal or
private interest.

(B) Assuming the parties consent, could the State employee adjudicate a
case in |ieu of the Board if the case is han
attorney, the opposing attorney, or their firms?

Such activity would create even more direct and substantial involvement by the State
empl oyee. Thus, based on the | aw cited above, th
consent may be appropriate under the Del aware Law
under the Code of Conduct, consent of the parties is insufficient, by itself, to cure the conflict.
See, In re: Ridgely, Del. Supr., 106 A.2d 527 (1954). InRidgely, a fAper sonal interes
conflict for a State attorney. The Cbecoud noted t
proceed in the face of a conflict if the parties agreed. However, the Court said it need not
consider the | awyerb6s rules of ethics because the
duty to the public commanded precedence overthe lawyers6 r ul es of et hi cs. We
that ruling, and held that where a hearing office
by itself, cannot resolve the conflict for a State officer. Commission Op. No. 99-51. Again, the
agency has arrangedt he cases to avoid the State employeeds
on cases presented by her attorney, the opposing attorney, and their firms. If that continues,
the Code of Conduct would not be violated.

(C) Would it violate the Code of Conduct if: (1) the present Board

members, who are appointees, or (2) other hearing officers presided over

the hearing, participated in the hearing or deliberations, adjudicated the

State employeebs claims, and/or drafted the

(1) Effect on Board Members

The Code requires that the interest be fAperson
relationship between the State employee and the B
private. 0 However, even assumi ng rdamgtberstatute c t |, i f

provides that if there is a statutory duty that cannot be delegated, then the officials may
proceed, if the matter was fully disclosed to the Commission. 29 Del. C. § 5805(3). Here, the
Board has the statutory duty to decide these types of cases. (Citation omitted). The only clear
delegation authorized by the statute is that the Board may delegate its authority to a hearing
officer, if the parties consented. However, if Board members had a conflict in the situation, the
hearing officers would have even more of a conflict: They have the same status and authority as
the State employee who filed the claim; she is their colleague; and unlike Board members, the
hearing officers worked in the same office with her on a daily basis. Their participation as

a hearing officer to decide her claim raises an appearance that their relationship with her was
closer than her relationship with Board members. Moreover, if they acted as hearing officer, as
the single decision maker they would have the opportunity to make subjective decisions about
their own colleague, e.g., credibility, etc. Because their decision would be subjective it could
appear that the hearing officers would give their co-worker favorable treatment. Also, it put
them in an unnecessary and probably uncomfortable position of judging their own colleague.
Thus, given the two options, having it heard by the Board, or by a hearing officer, the

latter was the least attractive. We, therefore, concluded that the Board members could

proceed to make the decision based on the statutory exception which permitted them to
proceed if they could not delegate. The agency had discussed with the law firms the
possibility of having an independent nrmdi ator for



did not preclude the parties from pursuing other legal avenues that could result in the
decision being made by someone other than the Board.

(2) Effect on Hearing Officers

That left the issue of whether the other hearing officers could act as legal advisors to the
Board when her case came before it. When the hearing officers acted as legal counsel it did not
require the same type of decision-making required if they acted as the hearing officer, e.g., they
insured the Board was informed of the applicable law; they did not make factual determinations,
etc. Accordingly, they would have less of an opportunity to make more subjective decisions,
such as credibility of witnesses, etc., if they were a legal advisor. Moreover, this was one of
their statutory duties. As noted above, if there is a statutory duty that cannot be delegated, then
they can proceed after disclosure to this Commission. We understood that the agency was
considering having a legal advisor from another agency (e.g., the Attorney Genera | 6 s of f i ce)
advise the Board on the State employeeds case. A
avenues that could result in a legal advisor other than a hearing officer from the agency.

(D) If the Board or the hearing officers are or are not permitted to preside

over the State employeebs petition, what, if
administrative measures must the Board and hearing officers take to

avoid violating the Code of Conduct?

First, by law, when an advisory opinion is issued, if the persons seeking the opinion fully
disclosed the matter to the Commission and acted in good faith reliance on that advice, then
they shall not be subject to discipline or other sanction under the Code with respect to those
matters. 29 Del. C. § 5807(c). Thus, all Board members and hearing officers should be made
aware of this opinion in order to comply with it. Second, after reviewing the opinion, if there was
additional factual information that needed to be disclosed to this Commission by a particular
hearing officer or Board member, then they should so advise the Commission. For example, if a
hearing officer or Board member has some fipersona
fo

empl oyeebs situation, which creat ed tahercifdheyf | i ct
expected to be called as a witness; if they had a close personal friendship outside the office,
etc., then they should bring that to the Commi ssi

further guidance if necessary.

00-08 1 Personal or Private Interestd Dual State Employment: A State employee asked if
she could be paid for attending meetings of a State Council to which she was appointed, if she
took leave from her full-time State job to attend the meetings. Based on the following law and
facts, the Commission held that she could be paid for attending the Council meetings when she
was on leave from her full-time State job.

The "double dipping"” law was passed in 1986 because, in some instances, it was
believed that State officers were being paid from one fund for discharging their appointed or
elected duties, and simultaneously, were paid from other public funds for regular State
employment. Att'y Gen. Op. No. 87-1016. The General Assembly expressly provided that the
State should not pay an individual more than once for coincident hours of the workday. 29 Del.
C. § 5821 (emphasis added). To insure that persons holding dual State positions were not paid
from two sets of public funds for coinciding hours, the law set procedures to follow when holding
dual positions, such as: requiring additional time records; audits of those records; and referral
by the State Auditor to this Commission or the Attorney General if false records or discrepancies



were revealed in the audits. 29 Del. C. 88 5822 and 5823. Regarding payment, the statute
states:

Any person employed by the State...who also serves in an elected or paid appointed
position in State government...shall have his or her pay reduced on a prorated basis for
any hours or days missed during the course of the employee's normal workday or during
the course of the employee's normal workweek while serving in an elected or paid
appointed position which requires the employee to miss any time which is normally
required of other employees in the same or similar positions. 29 Del. C. 8 5822(a).

Thus, the statute does not prohibit her from being paid by the Council; rather, her full-
time State salary could be prorated. However, the statute then expressly excluded vacation
time from being prorated. It said: "Any hours or days during which an employee uses vacation
or personal days to which he or she is entitled shall not constitute hours or days which fall within
the scope of this subchapter." 29 Del. C. § 5822(e). Accordingly, the language is clear--if she
was on vacation or used personal days when she attended the Council meetings, then her State
salary was not prorated for the time she was absent from her full-time State position. Copies of
the Merit Rules, which also have provisions on dual employment by State agencies, were
included in the information sent to us. See,e.g., Merit Rules 5.0400; 5.0500; and 18.0200. We
cannot interpret the Merit Rules as our jurisdiction is limited to Title 29, Chapter 58.

Commission Op. No. 96-17.

We also did not rule on whether her second position with the State created a conflict of
interest; only interpreting the law on "double dipping." The employee was advised that the Code
of Conduct has a specific provision on accepting "other employment". 29 Del. C. § 5806(b).

We have held that "other employment” includes a second position with the State. Commission
Op. No. 99-35. Further, she was advised that as an appointee she was considered an
"honorary State official." Thus, her conduct in her full-time State position was governed by the
Code of Conduct provisions as they applied to "State employees," and her conduct as an
appointee was governed by the provisions as they applied to "honorary State officials."

00-057 Personal or Private Interestd Local Official Contracts with his Local Government:
The State Code of Conduct applies to all local government employees and officials unless the
local government adopted its own Code which must be as stringent as the State Code. 68 Del.
Laws, c. 433 § 1. Here, the local government had not adopted its own Code. If an employee or
official has a private enterprise which does business with their government entity, they must file
a full disclosure with the Commission. 29 Del. C. § 5806(d). "Full disclosure" requires sufficient
information for the Commission to decide if there is a conflict of interest. Commission Op. No.
98-11. Such disclosures are a condition of commencing and continuing employment. 29 Del.
C. 8 5806(d). The local official filed a disclosure of his private business dealings with his local
government. Specifically, the town entered two contracts with his private company.

Absent other conflicts, local officials may contract with their government. However, if the
contract is: (1) less than $2,000, it requires arms' length negotiations; and (2) if greater than
$2,000, it requires public notice and bidding. 29 Del. C. § 5805(c). Here, the official contracted
with the town in two emergency situations when other contractors were not available or the cost
was too high because of the distance they would have to travel to do the work. The contracts
were for less than $2,000, so public notice and bidding was not required, but arms' length
negotiations were required. "Arms' length negotiations" means that unrelated parties negotiate
the contracts, each acting in his or her own self-interest, which forms the basis for a fair market



value determination. Commission Op. Nos. 98-11, 98-23 & 97-17. Delaware Courts, in ruling
on arms' length negotiations, have noted that "the most economically meaningful way to judge
fairness is to compare the price paid with the price likely to be available in alternative
transactions.” Id. (citing Oberly v. Kirby, Del. Super., 92 A.2d 445 (1991)).

The first contract was to repair a main sewer line that was destroyed by the use of heavy
equipment because the sewer line was not properly marked. The town employees could not
handle the repair and the town contacted the official's firm because it had the expertise and
could quickly respond to eliminate the possibility of a hazardous spill. It was our understanding
that when a sewer line breaks, the Department of Natural Resources and Environmental Control
(DNREC) requires immediate repair, or it could impose a fine of $10,000 per day on the town.
Aside from the official's firm, the town's representative told the Commission that the nearest firm
that did the work was in Dover and it would charge not only for the repair, but also for travel time
to and from the site. The local official's firm did not charge the town for travel time to and from
the site. Thus, the price paid, $698, was less than could be obtained in an alternative
transaction.

The second contract was to repair an underground water main. The main was too deep
for town employees to repair. As there was a construction firm in town working on another site,
the town's representative first contacted that firm for a quote. It said repairs would cost between
$1500 and $2000 as it did not have workers on the site who could do the work and would have
to bring in them in. The local official's firm made the repair for $450. Thus, his price was less
than could have been obtained in an alternative transaction.

Aside from contracting at a lower price, the official did not: (a) violate 29 Del. C.
85805(a)(1) which restricts officials from reviewing or disposing of matters where there is a
personal or private interest, because in his official capacity he was not involved in the town's
decision of which firm to use; (b) violate Del. C. § 5805(b)(1) which restricts officials from
representing or assisting a private enterprise before their own agency because the contract was
not with the agency by which he was employed, but with another town agency; (c) violate 29
Del. C. § 5806(e) which prohibits officials from using public office for unwarranted privileges,
private advantage or gain because he charged only the costs of repair which was not only less
than another firm would have charged, but resulted in no profit for his firm. Based on those
facts, we found no violation.

00-04 1 Personal or Private Interest--Board Member Cannot Hear Cases Presented by His
Law Firm: The Chair of a State Board which regulated a certain industry sought advice on
restrictions to participating in matters related to an industry member when the industry member
was also a client of his law firm and was represented by his partners in the law firm on several
matters, as described below. Based on the following law and facts, the Commission held that
he should not, as an appointee to the Board, be involved in matters regarding this company
while it is a client of his law firm.

I. Background to the Decision

Our jurisdiction is limited to interpreting the State Code of Conduct, and does not include
aut hority to interpret the Lawganmmssion®ud4€®©ls on Pr of e
Therefore, we did not decide what restrictions may be imposed under those rules of conduct.
Moreover, Delaware Courts have held that where there is a possibleconfli ct under t he Law
Rul es of Professional Conduct, and a possible con



public officer, the ruling would be based on the duties owed by public officers. In re Ridgely,

Del. Supr., 106 A.2d 527, 530-31 (1954). Ridgely was decided before the Code of Conduct was

enacted; thus, it interpreted the common law restriction against public officials having a personal

or private interest which would impair judgment in performing official duties. The court said the

reasonf or not having personal interests which are op
can serve two masters, o0 and that in choosing betw
fihis private interest HWuwusbh8l iniRidgeld the Siatetofficer publ i ¢ on
derived a direct financial benefit from his outside law practice.

Here, the appointee addressed at length the restrictions on participating in decisions
when a State official has a financial interest in a private enterprise that would be affected, to a
lesser or greater extent than others similarly situated, by the offici al 6 s act i dSee,29r i nact
Del. C. § 5805(a)(2). By operation of law, such pecuniary interests tend to impair judgment.
Commission Op. No. 96-61. However, we did not focus on § 5805(a)(2), because § 5805(a)(1)-
-the restriction on reviewingordis posi ng of matters where there is a
i nt e +iensttinited to direct pecuniary benefits. See, e.g., Commission Op. Nos. 97-24 and
97-30. We based those decisions on both common law decisions on conflicts arising from
iper somrailveatre i nterests, o and | ater decisions inte
law. At common law, Delaware Courts recognized that relationships between a government
official and a law firm or other business or social interest could raise issues of conflicts.
Commission Op. Nos. 97-24 and 97-30. Conflict of interest statutes generally do not
abrogate common law conflict of interest principles. Commission Op. Nos. 97-24 and 97-
30 (citing 63C Am. Jur. 2d Public Officers and Employees 8§ 253 (1997)). Moreover, the
common law restriction on participating where there is a personal or private interest was
codified at 29 Del. C. § 5805(a)(1).

The common law concern against public officials participating in decisions if they have
a Apersonailntoer @gtivraitee t he same as arises under t}
of ficials from fireviewing and disposing of matte
interest that tends to impair independenree of | u
Courts have twice interpreted 29 Del. C. § 5805(a)(1). Beebe Medical Center v. Certificate of
Need Appeals Board, Del. Super., C.A. No. 94A-01-004, Terry, J. (June 30, 1995), a f fD&ld
Supr., No. 304, Veasey, J. (January 29, 1996), and Prison Health Services, Inc. v. State of
Delaware, Del. Ch., C.A. No. 13,010, V.C. Hartnett, lll (June 29, 1993). In both cases,
Delaware Courts continued to hold that an outside business relationship of an official can raise
a Apersonal or pr i waotingairindependert pidgmentvdven evierence n d
facts alleged any direct financial benefit to the official.

r
d

Il. Restriction on Reviewing or Disposing of Matters if There is a Personal or
Private Interest

In Beebe, a State appointee was one of a five-member committee which had to
recommend whet her a hospitalés application should
final decision. The official said he thought he had a conflict, but proceeded to discuss the
application. After the discussion, he declared a conflict and did not participate in the vote. It
was not alleged that he violated 29 Del. C. § 5805(a)(2) because he or his private employer
would experience a financial benefit to a lesser or greater extent than others similarly situated.

Rather,itwasal | eged that the business relationship betw
the applicant created a fApersonal or private inte
violation of 29 Del. C. A 5805(a)( 1neutralarbhe Court

unbiased, 0 but said he should have r Brisomblelth, hi ms el



a State official attended a meeting of his agency
awarding of a State contract. The official was not on the committee, but he gave it a list of his
agencyos employees from which to select an agency
asked several questions. The contract was awarded to a company which employed his wife. It

was not argued that as a result of the decision his wife or her employer experienced a benefit or

detriment to a greater extent than others of the same class or group, under 29 Del. C. §

5805(a) (2). Rat her, it was argued that hbe had a
wifeds empl oyment. The Court said: Ahis personal
but went on to hold that: AUndoubtedly [his] cond
abstained from even this limited role in the procurement process because his wife is an

employee (albeit afairlylow-l evel empl oyee) o fPrisomHealth,supra.he bi dder s

We apply those decisions to this situation as follows:

Like the Beebe official, this official was appointed to a State Board, and therefore, an
Ahonorary State officialo under the Code of Condu
Beebe Board, made decisions about applications. Also, as in Beebe, his employer had an
alliance (attorney-client relationship) with an applicant. However, while the Beebe Board only
made a recommendation to the State agency, his Board was the final authority on whether
applications would be approved. By statute, the applicant must file certain documents for his
Board to review. (Citation omitted). Those documents included a statement of its resources
and liabilities. (Citation omitted). Moreover, the Board was to have access at all times to the
books, records and accounts of the applicant. 1d. A partner at his law firm provided legal
services to the applicant on financial and tax-related matters, business organizational questions,

and some commercial transactions. Hi s partner 6s
source materials of the applicant angthe apdicatiom,ces and
his Board would consider the underlying work of his law firm. While this may seem remote, the

Beebesi t uati on appeared to be more attenuated, as t

outside employer was involved with the application being considered. The Board addressed

complaints against the regulated company by users of the facilities, and could sanction the

company. He said that if that situation arose, his law firm would not represent the company, but

even if it did, he concluded that the disposition of the matter would not result in a financial

benefit or detriment to his firm, fAat | east not d
created the conflict in Beebe--the outside employer was not involved in the proceedings and it

was not argued that the officialbés company was be
application decision; rather, it was argued that the business relationship, by itself, tended to

i mpair the offi ci aediha bepefittb@ peetynseekingahe decigioa.s u | t

Here, the honorary official said there could be no matter pending before the Board where
the disposition would augment or detract from the

mightresultinafi nanci al benefit or detriment to the | aw f
Beebe, no facts indicated that the official s outsi
Boardbés decision; rather, the appds coawunmtts iwheo emapdl ay
woul d benefit. Here, also, the appointeeobds | aw f
who had a business alliance with his firm could d

the official in Beebe, his outside employment was his primary source of income; he had a duty

to his private employer which had a vested interest in seeing its business alliance be successful.

In Beebe, that relationship was enough for the Court to conclude that the official should not

havepar t i ci pated even to the |Iimited extent of makir
from the partner who advised the company on its finances, a commercial transaction involving

the applicantds caterer resul t edepresentddthe i gati on, a



applicant in that matter. That litigation would not be considered by the Board. However, the

litigation could impact the assets/liabilities of the applicant, which were considered by the Board.

We addressed the concerns that this raised in the latter part of our opinion dealing with

appearances of impropriety. Consistent with Beebe, we held that it would be improper for him

to review or dispose of matters related to the co
complaints against the company. As indicated in Beebe, he should have recused himself from

the outset of such matters even if the Boardods ru
decision; and he should not have engaged in even neutral or unbiased comments on the

matters.

In Prison Health, t he Court noted that tlehetempléyéei ci al 6s s
and that his participation was not #Adirect or sub
conduct appeared to be purely ministerieatbthe e. g. ,
committee making the decision. Her e, the officia
company, but had a significant role in dealing with its finances, liabilities, etc., which impact its
applications, a matter for which he normally would be directly and substantially responsible.

Moreover, we understood that as Chair, he had been routinely called by companies which his

Board regulated to discuss various matters. Thus, in matters affecting the entities over which

he made decisions, his participation had been more direct and substantial than occurred in

Prison Health. Consistent with Prison Health, we held that: it would be improper for him to

participate in discussions on matters relating to the applicant which was a client of his law firm,

even if he was not voting on the matter; and he should attempt to avoid ex parte
communications with the company. AfPersons charge
administrative process must be scrupulous in ensuring that all claimants receive a fair and

unadulterated examination of the merits of their individual claims. Any conduct giving the
appearance that impropriety is invoKuweszdv.Btdrer ei n s
Services Inc., Del. Super., C.A. No. 93A-01-002, n. 8, J. Toliver (December 20, 1993) (noting

the importance of avoiding ex parte communications). We understand that recently his Board

hired an administrator, and the administrator should be able to deal with those types of issues,

rather than the company calling him.

lll. Appearance of Impropriety

While the restrictions may appear rather stringent, we believe they are consistent with
the Courtodés interpretations of 29 Del. C. A 5805(
Code also requires that he not engage in conduct that may raise suspicion among the public
that the public trust is being violated. 29 Del. C. § 5806(a). It also restricted his activities if he
had any interest that was in substantial conflict with performing official duties and if outside
employment may result in: (1) impaired independence of judgment in performing official duties;
(2) official decisions outside official channels; (3) preferential treatment to any person; and (4)

any adverse effect on the pdisgdvaennent. @oDefGC.8ence i n
5806(b). We have held that actual misconduct is not required; only a showing that a course of
conduct could fAraise suspiciono or fAmay result in

on the publ i c &govanmant. iSeeeeryc @omimissiori Op. No. 92-11. Thus, it

becomes a question of whether there was an appearance of impropriety. He was clearly aware

of that issue and believed that acting on matters related to the company when it was a client of

his firm may raise an appearance of impropriety. Moreover, he advised us that previously one

of his partners represented another company in a personal injury matter. That company, which

is also regulated by his State Board, raised a concern about the involvement of his partner in

the lawsuit because of his status as Chair of the Board. We know that matter was addressed by

the Bar Associationdéds Committee on Professional E



rules of conduct he should not participate in his official capacity on matters that directly relate to
that company and should recuse himself not only from any formal proceeding before, or
decisions, of the Board, but his isolation should extend to any informal discussions, contacts or
the like.

The significance of that situation was that he was now in a similar position where a
partner in his law firm represented another company in a civil matter, when that company was

regulated by him in his State capacity. Clearly,

and the Committee on Professional Ethics thought his participation on the Board in matters

related to the company, when his firm represented

appearance of impropriety. Similarly, we believe that his participation on matters related to this
applicant could raise the same suspicions. His firm obviously had an interest in maintaining the
company as its client, and in providing it with the legal services on finances, taxes, liability
issues, etc., that can have some impact on decisions by his Board. Also, his firm had an

interest in the outcome of the I|litigation refer
company, combined with his official responsi bil

application, complaints against it, etc., could raise suspicion that: his judgment may be impaired;
he would be in a position to make official decisions outside official channels; or the company
may receive preferential treatment in Board decisions because of its status as a private client
with his law firm. For example, if he participated in State decisions affecting the company, such
as ruling on complaints, it may appear that he would give it a favorable decision because he

re
it

woul d not want to sanction his | aNlgfrdmitheogofhganyc!| i ent |,

to discuss various matters, it may appear that while officially recusing himself, he was making
decisions outside official channels. These are merely examples of how the public may perceive
the conduct, and are certainly no indication that he would actually engage in such activities.
However, by imposing those restrictions, the possibility of such perceptions is greatly
diminished.

IV. Conclusion

Based on the foregoing, he should recuse himself from participating as a Board member
in Amatterso related to the company as |l ong

as

defined as fany application, petition, request,
Del . C. A 5804(6). i Mat talonoceadings.r Thus,ra®indicdted mi t ed t |
f or ma

above, he should recuse himself not only in
application or complaints against it, but refrain from discussing matters related to the company,
even if the comments would be neutral and unbiased; delegate discussions of matters

pertaining to the company to the Boardés admini

ministerial matters dealing with the company.

99-5171 Personal or Private Interest i Personal Interest in Private Employment: WAIVER
GRANTED. Under the Code of Delaware Regulations (CDR), the Delaware State Secondary
Athletic Association (DSSAA) is the Secretary of Education's official designee to implement the
Department of Education's (DOE's) rules and regulations on interscholastic athletics, including a
student's eligibility to participate in such sports. Disputes over interscholastic athletics rules and
regulations are subject to final review by the State Board of Education (the Board). CDR 72-
000-003 (1999), Chapter 3 1 6. The Board, pursuant to its statutory authority, 14 Del. C. § 122
and the Administrative Procedures Act, established procedures for such proceedings. The
procedures included time-lines, such as 20 days to respond to notice of hearings, etc. CDR 72-
000-003 (1999).
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The New Castle County Technical School District (hereinafter "District") submitted an
application to DSSAA's Director, seeking a waiver of DSSAA's eligibility requirements so one of
its students could participate in interscholastic athletics. DSSAA twice denied the waiver, and
an appeal was filed with the Board. The named parties to the appeal were the student and
DSSAA. The District was not a named party. Basketball, one of the sports the student wanted
to play, was already underway. If the normal procedural time-line for Board proceedings was
adhered to, the final decision would not be obtained until after the season was over. The parties
asked the Board to expedite the hearing, and they waived their rights to the timelines
established in the Board's procedures.

The Board appointed David Blowman, Executive Assistant to the Secretary of Education,
as the hearing officer. After the hearing, he was to decide if a waiver should be granted and
issue an order with his findings of facts and ruling, which would be a recommendation to the
Board. Ten days before he was appointed as the hearing officer, he applied for a job with the
District. Two days before the hearing, he interviewed for the job with the District's Board of
Education, its Superintendent, and its Deputy Superintendent. According to Blowman, they did
not discuss the pending hearing at the interview. The hearing was held as scheduled and
"during the course of the hearing," Blowman "realized for the first time the potential conflict
between my role as hearing officer and my application to the school district attended by the
student in the appeal..." While recognizing a "potential conflict," he proceeded with the hearing.
Immediately afterwards, he spoke with Deputy Attorney General (DAG), Louann Vari,
expressing his concern about a possible conflict. At that time, he also said he intended to rule
in the student's favor. Within an hour after the hearing, he learned that he did not get the
District job. This Commission's office was contacted and it was decided that he would seek an
advisory opinion. That same day, he notified the parties of the employment situation; asked if
they would object if he continued as the hearing officer; and advised that he was requesting an
advisory opinion from this Commission. Subsequently, the parties notified him that they did not
object. At the time of the Commission's meeting, January 12, 2000, he had not issued his order
to the parties or the Board. He did not believe his job application impaired his neutrality, and did
not believe that the denial of the job would impair his judgment. He asked if his conduct violated
the Code of Conduct, and if so sought a waiver. The basis for a waiver was that the parties
specifically asked the Board for expedited proceedings. The next Board meeting was set for
January 20, 1999. If a new hearing officer must be appointed to re-hear the appeal, it could
preclude a Board ruling in January. A delay would mean additional time and costs to reargue
the appeal, and could negate the decision to expedite the hearing.

I. Applicable Law

The State Code of Conduct restricts State employees from reviewing or disposing of
matters if they have a personal or private interest which tends to impair their independent
judgment in performing official duties. 29 Del. C. § 5805(a). Delaware Courts, in interpreting 29
Del. C. § 5805(a), have held that whether the personal or private interest is sufficient to require
a State employee to recuse himself from participating in a matter is an issue of fact. Prison
Health Services, Inc. v. State of Delaware, Del. Ch., C.A. No. 13,010,V.C. Hartnett, Il (June 29,
1993).

A. ISSUE 1: Was Blowman's "interest" sufficient to require him to recuse
himself?



The "personal or private interest” was his pending employment in the same District
which requested a waiver for its student. He interviewed with the District two days before the
hearing. Government decisions are to be based on a "fair and unadulterated examination of the
merits" and "any conduct giving the appearance that impropriety is involved therein should be
studiously avoided." See, Kulesza v. Star Services Inc., Del. Super., C.A. No. 93A-01-002, n. 8,
J. Toliver (December 20, 1993) (Court expressed concern for any deviation from the
administrative process as provided by law or participating in ex parte communications between
one party and those charged with reviewing the merits for the State agency). In the specific
context of restrictions against public officers or employees participating in decisions when
employment is being negotiated, ethics laws have noted that the rationale is to avoid putting the
official in a position where his public office could be exploited for private gain; and preferential
treatment or an unfair advantage for a prospective employer. See, e.g., Comment, Delaware
Lawyers' Rules of Professional Conduct, Rule 1.11(c)(2). There was no Delaware case,
interpreting 29 Del. C. § 5805(a)(1), directly on-point where employment was pending.
However, there were Delaware cases interpreting that provision where State officials, who
participated in administrative proceedings, had an indirect interest as a result of existing outside
employment. In both cases, it was held that they should not have participated, even though
their participation was limited; they did not vote on the matter; and no facts indicated that they
personally benefitted from their limited participation.

In the first case, a State official, Glen Davis, was one of five appointees to a State
Council which reviewed applications submitted by hospitals regarding their facilities. Beebe
Medical Center v. Certificate of Need Appeals Board, Del. Super., C.A. No. 94A-01-004, Terry,
J. (June 30, 1995), aff'd, Del. Supr., No. 304, Veasey, J. (January 29, 1996). The Council did
not make the final decision, but made recommendations to the State agency on whether
applications should be granted. Davis' outside employment was as a Milford Hospital
administrator. The named parties to the administrative proceeding were Beebe Medical Center
and Nanticoke Hospital. Milford Hospital was not a named party. At the hearing, Davis said he
might have a conflict, but reserved declaring a conflict until later. When the applications were
discussed, Davis made what the Court called "neutral comments." At the end of the meeting,
Davis said he had a conflict, and did not vote. Beebe's application was denied and Nanticoke's
was granted. Fourteen days after a final decision was made, Milford and Nanticoke Hospitals
announced an alliance. Beebe appealed, alleging that Davis had a personal or private interest
which tended to impair his judgment, and should have recused himself under 29 Del. C.
85805(a)(1). Beebe alleged that Davis' conflict, among other things, resulted in an unfair
hearing and violated Beebe's due process rights. One fact looked at by the Beebe Court was
the timing of the hearing and when the discussions regarding an alliance occurred. The Court
found that the record did not clearly establish bias because the record was not clear on when
the concept of the alliance between the two hospitals was first discussed-before or after the
favorable decision.

Here, the "concept of the alliance” (Blowman's employment by the District) was
discussed in his interview with the District's Board of Education, its superintendent, and deputy
superintendent two days before the hearing. At that time, Blowman knew he would be hearing
the case. Here, the District was not a party, just as Milford Hospital was not a party in Beebe.
However, the District submitted the application to DSSAA for its student. If the student
prevailed, the District would have the benefit of her participation in its interscholastic sports.

In Beebe, the Court noted that Delaware law holds that bias can be imputed and that since
Davis ultimately declared a conflict, the court "would assume" he was biased and therefore had
a conflict. It also noted that Davis' comments were "extremely limited and neutral;" he did not
vote; and the Council's decision was a recommendation, not the final decision on the



application. While it found that his conduct did not rise to the level of a due process violation, it
said that "since Davis admittedly had a conflict he should have recused himself from
participation in this matter at the outset." Here, Blowman, during the proceedings, like Davis,
thought there might be a conflict. He proceeded to participate. Unlike the Beebe situation,
where other State officials who were Council members made the decision to recommend
approval of the application, Blowman was the sole hearing officer on whether to recommend
approval on the eligibility waiver application, and wanted to continue participating. Thus, his
participation was not as "limited" or "neutral" as in Beebe.

In Beebe, no facts indicated that Davis could personally benefit from a favorable
decision for Nanticoke. Rather, a favorable decision would benefit Nanticoke, a party to the
hearing. Because Davis' company was negotiating with Nanticoke, the indirect implication was
that Davis' employer could indirectly benefit, or that a party to the proceedings would receive
preferential treatment because of the official's outside employment interest. Similarly, in
Blowman's case, a favorable decision for the student would indirectly benefit the District which
submitted the application on her behalf, as it would result in her playing sports for the District.
Since Blowman's employment was pending at the time of the hearing and when he told the
DAG immediately afterwards that he intended to rule for the student, it could appear that a
favorable decision for the District's student may be the result of preferential treatment, and/or
may result in a personal benefit to Blowman, since at the crucial time he did not know that the
District did not select him.

In Prison Health, the Court held it was "improper" for a State official, Henry Risley, to be
involved in matters related to a contract which was awarded to ARA where his wife was
employed. The Court said the record showed that Risley was not a member of the five-member
Evaluation Committee that recommended ARA for the contract. It found his activities were
limited to:

"1) providing a list of Bureau of Prisons employees from which Larry
Sussman-- the Department's Administrative Services Division employee
who oversaw the award of the contract--could select a Bureau of Prisons'
representative, and 2) attending and asking three questions (but not
voting) at the Department's Executive Committee's meeting that was
comprised of the Department's four division chiefs when Sussman
presented the selection committee's recommendation to Commissioner
Watson, chief of the Department. The Court found no evidence that any
of the members of the Evaluation Committee or the Executive Committee
were not disinterested or not fully informed."

The Court found "his personal participation was not direct and substantial,” but held that:
"Undoubtedly Risley's conduct was inappropriate and he should have abstained from even this
limited role in the procurement process because his wife is an employee (albeit a fairly low-level
employee) of one of the bidders."

Thus, Beebe and Prison Health narrowly construed the permissible activities under 29
Del. C. § 5805(a)(1). In both cases, although the officials' participation was limited to comments
during the proceedings; they did not vote; the decision was made by other officials; and their
interest was indirect, the Court still concluded that they should not have participated even to that
limited extent. In Beebe, the Court said that officials were entitled to a "strong presumption of
honesty and integrity.” Thus, Blowman was entitled to that "strong presumption.” He stated that
there was no discussion with the District regarding the case when he interviewed for the job and






